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Answers from the Swedish group of the ALAI, The Swedish Copyright Society, executed by professor Jan Rosén and Dr Gunnar Petri

History

Question 1. 

When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists)

Answer: In the Act on Freedom of the Press of 1810 was included the lapidary provision that "every script be the property of the author". This gave the author or his asignee a perennial right of reproduction. There was no evident model to this legislation. The French revolutionary decrees were well known, as well as the relevant German legislation. Lockian perceptions, as well as the writings of Kant and Fichte, may have had some influence.
Question 2.

Was your legislation at all influenced by the Statute of Anne?

Answer: Hardly at all, and at most very indirectly, in the sense that England was perceived as a country with freedom of expression, a vivid press and a functioning system of protection against reprinting.
Question 3

Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?
Answer: A Society of Printers existed since the early 18th century. In 1752, the Society was given wide powers of supervision, control over establishment of new printing shops and an important role in the system of censorship. Registering privileges and pursuing illegal reprinting was also its brief.
After 1810, when censorship was abolished and an authors' right was introduced, the Society lost in importance and faded away. No provisions in the legislation from 1752 have survived or left any traces.

On-line exploitation

Question 1
How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

Answer: There is no actual distinction between digital and analogous libraries. But certain archives and libraries, in essence governmental and municipal archival authorities, may produce, within the frames of a limitation to copyright defined in Article 16 of the Swedish Copyright Act, i.a. digital copies for purposes of preservation, completion and research or in order to satisfy the desires of library borrowers for single articles or short extracts of works or for material which, for security reasons, must not be given away in original form.

Question 2

Have there been any attempts in your country to expand collective administration to on-line libraries?
Answer: Yes, the archives referred to in the answer under Question 1 are, where a so called extended collective license applies (pursuant to Article 42 a of the Swedish Copyright Act), entitled to
1) communicate works, with the exception of computer programs, to library borrowers in so far as concerns single articles, short portions or material which, for security reasons, should not be delivered in its original form, and

2) distribute copies which have been prepared pursuant to Article 16 first Paragraph, item 2, i.e. shorts portions etc., to library borrowers in cases other than those referred to in Article 16, second Paragraph, i.e. copies that have not been made on paper but, accordingly, in a digital format, such as a CD version of a work previously communicated e.g. via e-mail between two libraries according to an extended collective license in line with the one mentioned in answer n:o 2:1.
Accordingly, two separate extended collective licenses must normally be effectuated in order to satisfy a library customer’s ordinary request from one library, which does not have the requested work, therefore collecting the work from another library. The right to “communicate” a work under such an extended legal license may effectuate the transfer of the work from one library to another via e-mail, whereas the second form of use upon the other extended collective license, concerning distribution, offers the library in question the right, if correctly applied, to give the customer a digital copy of the work.
Question 3.

How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

Answer: Basically, the Swedish Copyright Act deals with this matter just as any other matter related to the use of protected works, i.e. consent of the author or his right owner is necessary when copies are made of the work or if it is communicated to the public, irrelevant if by digital or analogous means. However, apart from the library uses mentioned under Question 2 supra, an extended collective license may also be effectuated according to article 42 c of the Swedish Copyright Act, allowing for copies to be made for educational purposes. Such copying may occur also in digital form. But it doesn’t embrace on-line digitization as such – making the work available for on-line communication needs the consent of the author.
It may also be mentioned that Libraries and organizations, as decided by the Government in specific cases, may communicate copies of a published literary or musical work or works of visual arts, to persons with a disability in a form such persons need in order to be able to enjoy the works. Such communication must not be carried out for commercial purposes, Article 17 of the Swedish Copyright Act.
International exhaustion

Question 1.
Do you have a rule on international exhaustion of copyright works?

Answer: Swedish Copyright Law used to be based on an assumption of an existing global exhaustion of distribution rights. However, for computer programs, databases and some related rights there was introduced a regime of regional exhaustion some fifteen years ago, following the norms of the EU Directives in those areas of law, hereby also pertaining to the general European trend towards regionality in other forms of intellectual property, such as EU Trademark Law. Since 2005 The Swedish Copyright Act offers a general rule on regional exhaustion of distribution rights. Article 19 says: “When a copy of a work has been transferred, with the consent of its author, within the European Economic Area, that copy may be further distributed.” This provision does not confer a right to make available to the public
1) copies of works, with the exception of buildings and works of applied art, through rental or similar legal acts, or

2) copies of computer programs in machine-readable form or of cinematographic works, through lending.

The same regime is valid also for related rights, whereby Swedish Copyright Law nowadays offers a coherent approach to regional exhaustion, with exceptions in some respects for rental and lending, not covered by any form of exhaustion.
Question 2.

Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?
Answer: There is no exhaustion regime under Swedish law designed merely for analogous goods or digital services. All kinds of copies of a work, irrelevant if a copy carries the work in analogous or digital form, are covered by the regime mentioned under the previous question. 
Question 3.

How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?

Answer: The traditional Swedish support for global exhaustion was a way of endorsing the ideas if free trade. Eventually, the tendencies within the EU to support regionality have been implemented also in Sweden, but not with much enthusiasm. Hereby, the exhaustion rules form a basis for stronger economic rights than would otherwise exist in Sweden as distribution rights are concerned. 
Formalities

Question 1.

Does your copyright system currently impose formalities of any kind? Has it done so in the past?  If so, have the formal requirements evolved (increased, diminished) over time?  What are the rationales for having in the past, and/or currently imposing formalities? Do you have any registration, deposit systems or voluntary deposit system? How do they function in the digital era?  Do you have any suggestion or proposal for introducing or altering formalities or schemes of registration in your copyright system?

Answer: No, Swedish Copyright Law does not impose any formalities of any kind as a prerequisite for Copyright protection, and never has. Neither is there a registration or a deposit system available for copyright works. Voluntary deposit, in particular of copies of a source code to a data program, may of course occur as an instrument to improve or render clarity to certain legal positions.
