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History

1. When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists)
2. Was your legislation at all influenced by the Statute of Anne?

3. Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?

Tradition of copyright regulation in Croatia is almost two hundred years long. Copyright relations were first regulated by act during Napoleon’s rule. At the time a large portion of Croatia was made part of Illyrian provinces.
 As French laws were in force in Illyrian Provinces as of January 1, 1812 based on the Imperial decree
, so in Croatian territories French laws
 regulating copyright were in force. Those were the first acts regulating copyright in the continental Europe (resulting from the French revolution). Those acts had been in force for a short period of time, until the demise of Illyria in 1813, after which the previous legal order was re-established.
 Following the acts regulating copyright during the time of the Illyiran provinces, copyright had not been specifically regulated on the territory of Croatia until 1846. That is, namely, when Austrian Patent on the protection of literary and artistic property was enacted in Dalmatia and Istria (parts of Croatia which were out of the legislative authority of Croatian Parliament, as they were included in the Austrian part of Austro-Hungary). The same Patent was enacted in Croatia and Slavonia (Croatian territories which, at the time, were under the legislative authority of Croatian Parliament) came into force on May 1, 1853, at the same time with Austrian Allgemeines Bűrgerliches Gesetzbuch (ABGB).
 This Patent, criticized for not providing sufficient protection to authors, was replaced by a law regulating copyright in Croatia earlier than in Austria. That is, the joint Croatian-Hungarian Parliament passed Copyright Act (Zakon o autorskom pravu, zakonski članak XVI.: 1884 zb. br. 30) which was enacted on July 1, 1884.
 This act recognized to authors of literary, scientific, music and artistic works with regard to such works copyright as separate and autonomous subjective right. In Dalmatia and Istria, Croatian territories included in the Austrian part of Austro-Hungarian Monarchy, the 1846 Patent was replaced by Austrian Copyright Act for literary, artistic and photographic works of December 26, 1895, revised on February 26, 1907. After the end of the First World War in 1918, Croatian territories entered into a new state community, this time the union of southern Slavic nations, which also influenced the regulation of copyright. Thus, as of 1929, copyright was regulated by the 1929 Act on protection of copyright (Zakon o zaštiti autorskog prava) of Kingdom of Yugoslavia, which replaced previous laws. Troubled Croatian history continued, so after the end of the Second World War, Croatia found itself in a new community of southern Slavic nations, only that a kingdom was now replaced by socialist republic, which, of course, brought about significant changes in private law system, and, consequently, in copyright. In 1946, Copyright Protection Act was enacted, which was elaborated under a strong influence of the Soviet ideology and legal thinking of the day, and, unlike its predecessors, strongly limited author’s rights to the benefit of the "socialist community" beyond the limits set by the Berne Convention for the Protection of Literary and Artistic Works. However, as the strong Soviet influence in the then Yugoslavia was after all shortlived,
 so, fortunately, Copyright Protection Act of 1946 was relatively quickly replaced by Copyright Act of 1957, which has essentially returned copyright system into continental European legal circle, thus catching up with contemporary copyright legislation of the day. This act was replaced by CA of 1968,
 which was considered necessary as Yugoslavia of that time ratified Universal Copyright Convention. Then followed the direct predecessor of the law currently in power, CA of 1978, which incorporated results of revisionary conferences of the Bern Convention, namely, Stockholm 1967 and Paris 1971 conferences, respectively, as well as the amended Universal Copyright Convention of 1971. This law was taken over into Croatian legal system after Croatian became independent in 1991. The current act, the Copyright and Related Rights Act (hereinafter: ZAPSP) has been enacted on October 30, 2003.

The period before the introduction of a ‘modern’ copyright act has not been explored enough with respect to the possible copyright protection as to provide for the information on the privileges.

The Croatian laws regulating the copyright pertained, from the very beginning, to the continental European legal circle and therefore it could hardly be spoken of the influence of the Statute of Anne on the Croatian copyright legislation.

On-line exploitation

4. How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

5. Have there been any attempts in your country to expand collective administration to on-line libraries?

6. How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

The Croatian ZAPSP does not have any separate provisions regulating the use of copyright works and related rights subject matters through on-line libraries. Moreover, there have not so far been any public attempts to administer copyright and related rights in on-line libraries in the collective system. 

Since there can, in the case of on-line libraries, be no word of lending or rental of copyright works or related rights subject matters, the above provisions provided for traditional libraries cannot, by the nature of things, be applied in their respect. Therefore, the ZAPSP provisions that apply to every other on-line user apply also to on-line libraries. 

The above mentioned content limitation to copyright and related rights concerning education and scientific research, can also not, by the nature of things, be applied to on-line libraries, since they include, with regard to the former – distribution (which implies the existence of material copies), and with regard to the latter – public performance and live stage performance, which are not included in the right of making available to the public. 

In relation to traditional libraries the ZAPSP provides for two separate forms of exploitation of copyright works and related rights subject matters: rental and (public) lending. The stipulated framework of the distribution right covers the meaning of rental right which is defined as making available of an original or of copies of a copyright work for use, for a limited time, and for making direct or indirect economic or commercial advantage. Authors are entitled to the exclusive right both with regard to distribution as and to rental (Article 20/3 ZAPSP). Performers (Article 125 ZAPSP), phonogram producers (Article 133 ZAPSP) and videogram producers (film producers) (Article 139 ZAPSP) are entitled to the exclusive right of distribution, which includes rental, with regard to the subject matter of their related rights. 

Public lending is defined to include the use of an original or copies of a copyright work or related rights subject matters whose further distribution is permitted, by lending through public libraries. The right to equitable remuneration for public lending belongs to the authors (Article 33 ZAPSP), performers (Article 128/2 ZAPSP), phonogram producers (Article 134 ZAPSP) and videogram producers (film producers) (Article 140 ZAPSP). 

Broadcasting organisations are not entitled to the exclusive rental right and the right to equitable remuneration for public lending, although they are entitled, in accordance with the ZAPSP, to the exclusive right of distribution (Article 143 ZAPSP). The exclusive rental right, as a part of the exclusive distribution right also belongs to the producers of databases with regard to their databases, but they are not entitled to the right to equitable remuneration for public lending (Article 149 ZAPSP).  

The ZAPSP also includes numerous content limitations to copyright and related rights and thus it makes it possible for public libraries (and also public archives, educational and scientific institutions, preschool educational institutions and social and charitable institutions), which do not charge for their services, to reproduce a copyright work or a subject matter of related rights to any medium in not more than one copy (Article 84 ZAPSP).

In addition to the content limitations to copyright and related rights mentioned above, there are also limitations related to education and scientific research, i.e. compiling a collection intended for teaching or scientific research (Article 85 ZAPSP). It is permitted to reproduce on paper or any similar medium and to distribute particular parts of lawfully disclosed copyright works, or integral short works in the domain of science, literature and music as well as disclosed individual works of visual arts, architecture, applied arts and industrial design, photographic or cartographic works and presentations of a scientific or technical nature, in the form of a collection which contains contributions of several authors, and which is exclusively intended for teaching or scientific research. The authors are entitled to an equitable remuneration which is realised in the collective system. For the time being there is no collective management association in the Republic of Croatia for realising this right to an equitable remuneration.

The ZAPSP regulates the right of making available to the public as an element of the communication right. 

The author is entitled to an exclusive right to communicate his work to the public, by wire or wireless means, in such a way that members of the public may access it from a place and at a time individually chosen by themselves (Article 30 ZAPSP). 

The ZAPSP provides the same content of the exclusive right to make a work available to the public also for: a performer with regard to his performance as a subject matter of the performer’s related right (Article 125 ZAPSP); a phonogram producer with regard to his phonogram as the subject matter of the phonogram producer’s related right (Article 133/1 ZAPSP); a videogram producer (film producer) as a holder of the related right with regard to his videogram (Article 139/1 ZAPSP); a broadcasting organisation as a holder of the related right with regard to its fixed broadcast (Article 143 ZAPSP) and a database producer as a holder of the related right with regard to his database (Article 149 ZAPSP). 

The publisher is the holder of his related right with regard to his written edition, in accordance with the ZAPSP. However, he is not entitled to the exclusive right, rather, the content of his related right includes only the right to remuneration for private reproduction (Article 145 ZAPSP). As a result, the publisher is also not entitled to the right to make his written editions available to the public. 

However, the publisher may acquire from the author, by a contract, the right to make a work available to the public, as an exclusive or non exclusive right, limited in terms of time and space, or unlimited. The rule is that copyright contracts which confer the right of exploitation of copyright must be concluded in a written form (Article 51 ZAPSP). Exceptionally, a publisher contract on the publication of articles, drawings and other author’s contributions in the daily and periodical press or publications (petit publishing contract) does not have to be made in a written form (Article 59 ZAPSP). It is worth mentioning here that, in accordance with the ZAPSP, the Croatian copyright system applies the monistic principle is applied in. Copyright is considered a unique right, comprising rights of personal and economic nature and as such it is not transferable by any legal transaction inter vivos to some other person. Therefore, the publisher can acquire only the right to exploitation which the author grants in the publisher contract. This right may be granted as an exclusive and non-exclusive right, limited in time and space, or unlimited. The publisher contract does not make the publisher a holder of copyright but rather entitles him, as a holder of the exploitation right, to exploit the relative copyright work in accordance with the contract. 

Pursuant to the above, the holder of the exclusive right of making available to the public together with the holder of the exploitation right which by its content corresponds to the exclusive right of making available to the public, has the right to allow or prohibit making available to the public his copyright work, performance, phonogram, videogram, broadcasting or database by wire or wireless means, in such a way that members of the public may access it from a place and at a time individually chosen by themselves.

International exhaustion

7. Do you have a rule on international exhaustion of copyright works?

8. Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?

9. How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?

Pursuant to the ZAPSP, exhaustion of copyright relates only to the exploitation of copyright by distribution. The distribution right is regulated as an exclusive right to put into circulation the original or copies of the work by sale or otherwise, and to offer them to the public for such purpose (Article 20 ZAPSP). Copyright and related rights only exhaust by placing the product containing the copyright or related right on the market, and they exhaust in relation to this product only. Given the fact that the notion of distribution implies putting the work into circulation by sale or otherwise, it also covers rental and lending. However, rental and lending are not included in the exhaustion, which is in accordance with the decision Warner Brothers and Metronome v. Christiansen (C-158/86) of the European Court of Justice and the provision of Article 1.2 of Directive 92/100/EEC on rental right and lending right and on certain rights related to copyright in the field of intellectual property. Communication to the public is also not included in the exhaustion of the right, which is in accordance with the judgment Coditel v. Ciné Vog Films – Coditel I (C-62/79) of the European Court of Justice 

In the period before Croatia joins the European Union, Article 20 ZAPSP provides for the national exhaustion of the distribution right. At the moment when the Republic of Croatia becomes a full member of the European Union the present application of the principle of national exhaustion of the distribution right will be replaced by Union-wide exhaustion. Only then will the exhaustion of the distribution right refer to the entire European Economic Area. In accordance with the provision of Article 109 ZAPSP, the exhaustion of the distribution right applies mutatis mutandis also to computer programs, and pursuant to Article 4/2 ZAPSP the provisions on the exhaustion of the distribution right provided for copyright works apply mutatis mutandis to all related rights as well. This also includes the related right of database producers. Further to the above, the interpretations that the exhaustion of the right of distribution could be comprehended as international are not possible.

Although included in the notion of distribution, rental and lending are excluded from the exhaustion, in accordance with the decision Warner Brothers and Metronome v. Christiansen (C-158/86) of the European Court of Justice and the provision of Article 1.2 of Directive 92/100/EEC on rental right and lending right. Communication to the public is also not included in the exhaustion of the right, which is in accordance with the judgment Coditel v. Ciné Vog Films – Coditel I (C-62/79) of the European Court of Justice. The content of communication to the public also covers making available to the public and therefore this is also not included in the exhaustion. Furthermore, exhaustion is not applied to the reproduction right either. 

A separate question arises regarding the exhaustion of the distribution right with respect to the on-line sale of copyright works. In the technical sense, a buyer receives no material copy of the copyright work, i.e. a material copy is not put into circulation in the on-line sale. Rather, the buyer is enabled, pursuant to a contract, to reproduce a material copy sent to him by E-mail or made available to the public on the Internet. Computer programs and musical works are the most common subjects of such on-line sales. Pursuant to Article 4.c of Directive 91/250/EEC on the legal protection of computer programs, the right of distribution is exhausted by the first sale within the European Union of the original computer program or a copy thereof. When a computer program is sold on-line, the exhaustion should be interpreted in the same way. Since the Directive does not mention the transfer of ownership in a copy, but only putting a copy into circulation, the fact that there is no transfer of a material copy between a seller and a buyer in the on-line sale does not change anything regarding the exhaustion of the right. The copy that a buyer reproduced for himself in the on-line sale, and which is now in his computer or on a hard-copy on some other medium, is in fact the copy regarding which the right of distribution has been exhausted. The so-called hard copy that is now with the buyer is the copy of a copyright work that may circulate freely without the right holder’s authorisation. The right of distribution in the sense that the buyer could further transfer the same computer program on-line via the Internet is not exhausted, since this is not a case of  distribution as defined in the ZAPSP. Further transfer would cause new reproductions of computer programs which fall outside the scope of applying the principle of the exhaustion of the right. This interpretation of the principle of the exhaustion of the right in the on-line sale should be applied to all other forms of copyright works and related rights subject matters, such as musical and audiovisual works or databases. Furthermore, all that has been said regarding copyright should be applied mutatis mutandis also to all related rights. 
The Republic of Croatia has thereby in its legislation harmonised the issue of the exhaustion of the distribution right with the acquis communautaire. It accepted the obligation to harmonise in Article 71 of the Association and Stabilisation Agreement between the Republic of Croatia and the European Union. The harmonisation was also confirmed at the temporary closure of the Chapter 7 – The Intellectual Property Rights during the negotiations between the Republic of Croatia and the European Union in December 2008.

In practice, the exhaustion of the distribution right is very important for preventing the import into the Republic of Croatia of the copies of copyright works and subject matters of related rights that are not under the control of the right holders. This is particularly true of the import of sound and video fixation media.  As a rule, the exclusive distributors of big recording companies usually call on the exhaustion of the distribution right, claiming that only they are authorised to import the respective fixation media. Moreover, the Croatian representatives of foreign film producers, usually American, are very successful in preventing the import of audiovisual works which they do not control. Therefore it could be claimed that the authorised persons call on the exhaustion of the right for practical reasons – to realise their immediate economic interests in importing goods. 

Formalities
10. Does your copyright system currently impose formalities of any kind? Has it done so in the past?  If so, have the formal requirements evolved (increased, diminished) over time?  What are the rationales for having in the past, and/or currently imposing formalities? Do you have any registration, deposit systems or voluntary deposit system? How do they function in the digital era?  Do you have any suggestion or proposal for introducing or altering formalities or schemes of registration in your copyright system?
The Croatian copyright system does not provide for any formalities regarding requirements for acquiring copyright protection.  Copyright is acquired ex lege by the creation of a copyright work. The same principle applies with regard to the related rights. Pursuant to the law, at the moment when the subject matter of a related right is created (a performance, a phonogram, a videogram, a broadcast or a database) the related right is also created (the right of performers, phonogram producers, videogram producers, broadcasting organisations, or of database producers). 

For the time being, there is no deposit system for copyright works and related rights subject matters in the Republic of Croatia, not even on a voluntary basis, which would fall under state control. There have occasionally been incentives to establish a voluntary deposit system with the State Intellectual Property Office for depositing copyright works and related rights subject matters. But at present this system is not regulated by any general legal act (law, ordinance or decree), so it does not exists in practice. However, the Office has been prepared, in compliance with its means and against a special individual request of interested parties, to enable the deposits of original computer program code at the Office. The Office could, against such a request, enable the deposit of the original computer program code, and regulate the relationship with the interested parties in a contract. Nevertheless, there have been no such cases in practice.  

On the other hand, there are private deposit systems for copyright works in the Republic of Croatia, but with no particular power of evidence. Also, the deposits of copyright works in such systems produce no particular legal effects. For instance, the society for the  collective administration of musical rights (HDS ZAMP) provides for its members a private database for copyright musical works, in which the texts and the first four bars of the reported pieces are deposited. 

� Illyiran provinces (Les provinces Illyriennes, Illyria) were made up of, together with Dalmatia and by that time already defunct Dubrovnik Republic which had been under the French rule from 1805, Istria and Croatia south of the river Sava. In addition to the Croatian countries, Illyiran provinces also included Slovenian Carniola and western Carinthia. Illyiran provinces were created in 1809 and were dismantled after Napoleon’s defeat in Russia in 1813. 





� Télégraphe officiel des Provinces Illyriennes (Official Journal of Illyria), 1811, article 249. and 250., section XII. On publishing and introduction of French laws in Illyrian provinces (p. 179).  





� In France of the time copyright relationships were regulated by the decree of January 13 – 19, 1791, amended by the decree of July 19 – August 6, 1791 on theatre performances, the decree of July 19 – 24, 1793 on property rights of authors of texts of any kind, music composers, painters and drafters, the decree of June 13, 1795 (25. prairial y. III) on protection of ownership of authors and artists on their works, the decree of March 22, 1805 (1. germinal y. XIII) on posthumous works, the decree of June 8, 1806 on theatres, the decree of September 5, 1810 on printing and publishers, which, by the way, alongside some other acts passed after the demise of Illyria, were in power until 1957 (see, art. 77. of a former French Law on literary and artistic ownership (Loi sur la propriété littéraire et artistique) of March 11, 1957). According to some sources, alongside the abovementioned acts, some other acts were in power in Illyria, i.e. acts of August 30, 1792, September 1, 1793, March 29, 1805, February 20, 1809, as well as the decrees of June 6, 1810 and October 15, 1812.





� When talking about a nearly two hundred years’ tradition in the legislation on copyright on the territory of the Republic of Croatia, it should be noted that during that period there was a discontinuity – in the period from the demise of Illyrian provinces to enactment of Patent on literary and artistic property, copyright had not been specifically regulated, except that civil code of the time (Austrian Allgemeines Bűrgerliches Gesetzbuch) contained provisions on publishing contract (par. 1164-1171 ABGB), which regulated the rights and obligations of author in case of publication of his/her work.





� Enactment of Patent on literary and artistic property in Croatia and Slavonia was linked to enactment of ABGB. Namely, by provision of Art. VII/5 of Imperial Patent of November 29, 1852, by which ABGB was introduced to Croatia and Slavonia, it was stipulated that for the sake of protection of "literary and artistic ownership" this patent "should be added" and provisions on publisher contract should be "amended and revised".





� It is interesting to note that this Act did not contain provision which regulates cessation of the 1846 Patent.





� Unlike other countries of Central and Eastern Europe, which after WW II came under the influence of the Soviet Union and soviet type of socialism, the Yugoslavia of that time after 1948 remained outside of Soviet block and pursued "its own way to socialism", which nevertheless was significantly less rigid then the Soviet one and allowed larger liberties and stronger private rights.





� On development of legislation in the field of copyright in the period from enactment of the 1929 CA until enactment the 1978 CA, see. Henneberg, I.: 60 godina zakonodavstva o autorskom pravu u Jugoslaviji (60 years of copyright legislation in Yugoslavia), in: Nove tehnologije i autorsko pravo (New technologies and copyright), Brioni, 1989, pp. 1-8; Krneta, S.: Zur Entwicklung des Urheberrechts in Jugoslawien, GRUR Int., 11/81, p. 663 et seq.





� Official Gazette (OG) (Narodne novine) 167/2003, October 22, 2003.
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