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Answers for Germany

History of modern German Copyright Legislation with regard to the anniversary of the Statute of Queen Anne of 1709
1. When did your country pass its first 'modern' copyright act? On which model was it based and what were its essential features? (a 'modern' copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists)

During the 19th century, Germany had been fragmented into numerous territorial and political entities, which, prior to the foundation of the German Empire in 1871, had lead to numerous regional acts and legal arrangements regarding the protection of works. 

With regard to the recognition of author’s rights, which exist independently from the publisher’s legal position and irrespectively of the property in the tangible goods that embody a copyrightable work, the first modern copyright acts on a pan-German level stem from the early 20th century.

In 1901, the “Act concerning author’s rights on literary and musical works
” (LUG) was adopted. LUG was the first modern pan-German copyright act; it had become necessary after the adoption of the Berne Convention in 1886. It contained provisions on reproduction, performance, publication, and arrangement of works. The latter also referred to the translation of literary works (§ 12 II LUG).

One of the essential features of the act related to the reproduction right: This right did not only refer to the mechanical reproduction of works, but existed independently from the latter (cf. § 11 I LUG). The author’s right to distribute a work did not depend on whether copies of the work had been made lawfully or not (§ 11 LUG). Likewise, the author’s right to perform a stage work or a musical work publicly was recognized by law (§ 11 II LUG). However, the performance right in literary works only applied to works that had not yet been publicly disseminated (§ 11 III LUG).

Another essential feature of the act concerned the author’s right to transform a work (§ 9 LUG) and especially the right of adaptation (§§ 12, 13, 14 LUG).
LUG only provided for few limitations to the author’s rights. For instance, the reproduction of acts, laws, public orders and of other official documents was permitted by LUG (§ 16 LUG). A notable limitation was designed in favour of the German producers of mechanical musical instruments (§ 22 LUG).
In 1907, the “Act concerning author’s rights in artistic works and in photographs”
 (KUG) was adopted. KUG provided for the protection of photographs for the term of 25 years (§ 25 KUG). For the first time in German legislative history, architectural works were recognized as protectable subject matter (§ 1 KUG). Some provisions of the act regarding the privacy right, or rather the right in one’s personal image (esp. §§ 22, 23, 24 KUG) are still in force today.

2. Was your legislation at all influenced by the Statute of Anne?

German copyright law has rather been influenced by the French “droit d’auteur”-concept than by the English and North-American copyright law tradition. Thus, the influence of the English Statute of Queen Anne on the German legislation may at best have been very subtle.
Like other European sovereigns, from the late 15th century on, also German rulers granted special privileges that, for a certain period of time, created legal monopolies. Since the beneficiaries of such privileges were not the authors of a book but rather the printers (i.e. the “copiers”), the privileges were instruments to promote commercial printing activities rather than means of encouraging authors to create intellectual works.
In Germany, the idea of separating the property in the tangible copy from the intellectual good only developed in the late 18th century. The first person in Germany to put immaterial goods on the same level as material goods was Johann Stephan Pütter from Göttingen. In 1774, he published a famous essay on the legitimacy of the reproduction of books.
  He concluded that the reprint of books was “naturally” illegitimate. After having been strongly influenced by French thoughts, some decades later, the famous German philosophers of the Enlightenment, Immanuel Kant
 and Johann Gottlieb Fichte,
 published their milestone essays on the illegitimacy of reprinting books. Both emphasized the innate and inalienable right of an author in his own thoughts.
Due to the fact that the first thoughts on intellectual property as such were developed in Germany over half a century after the adoption of the Statute of Queen Anne it may not be excluded that they have been influenced by the English development. Nevertheless, it is more probable that the German tradition of intellectual property as one strain of the “modern” copyright doctrine is stronger linked to the French development of “propriété littéraire et artistique”, which became manifest in the French 1791 and 1793 constitutional laws.

3. Did you have a system of guilds dealing with copyright matters before the introduction of a 'modern' copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?
Like in other European countries, guilds have also in Germany been fundamental to the development of trade and commerce in the Middle Ages. The most famous guild was the Hanseatic League, which, from the 14th century on, was decisive to the trade in northern Germany for almost five centuries. Guilds were also established within cities.

With special regard to the printing profession, unlike England, where the leading booksellers founded the “Stationers’ Company” in 1557, Germany did not have such powerful booksellers’ and printers’ guilds on a “national” level. The reason may be found in the fact that privileges were rather granted to individuals (and not to guilds). Apart from “printing privileges”, which enabled an individual person to use a certain printing technology, “book privileges” and “authors’ privileges” referred to the right to print certain books or books of certain authors.

For instance, Martin Luther was personally granted a printing privilege by the Council of Nuremberg in 1532. As a result, all printers and publishers were obliged to publish their name on copies they made of works written by Luther. Consequently, Luther was not granted the exclusive privilege to print “his own” books. As the example may demonstrate, personal privileges in Germany did not lead to the recognition of an individual author’s work as such but were rather designed to promote trade with books and the printing profession.
The Council of Nuremberg passed a decree in 1561, which prohibited the printing of any book that had been published by others at their own expense within half a year. This second example demonstrates, too, that privileges mainly served as a commercial tool of the printing profession. Consequently, privileges in Germany can not be seen as the first author’s rights institutions but rather as early types of what today is known as patents.
Since the development of privileges in Germany in the Middle Ages did not entail the establishment of strong guilds that were to decide on copyright matters, there are no provisions in the German copyright act of 1965 which can be traced back to the era of printer’s guilds in Germany.
4. How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

Since there is no general distinction between traditional and digital libraries, there is no special legislation with regard to digital libraries in the area of German copyright law. At the same time, certain distinctions do exist between analog and digital uses of protected works with respect to limitations which are also or even mainly relevant to libraries, and which will be described in more detail in the following. These limitations do have certain effects on libraries, even though as an anticipated result, they cannot serve as a basis for full-service digital libraries focusing on the making available of their works online to a large or even to the general public.

Based on Art. 5(3) lit. a) InfoSoc-Directive, which allows for limitations for such purposes, German copyright law contains several special provisions in relation to education as well as to scientific research. While some provisions are of rather minor importance for both analog and digital libraries (such as § 46 UrhG, which permits the collection of certain protected works in school books and is subject to a statutory right to equitable remuneration), the limitations of the right of reproduction in § 53 (2) No. 1 and (3) No. 1 UrhG privilege copies made for non-commercial scientific research and illustration for teaching in schools and similar establishments, subject to further restrictions such as the prohibition of the copying of whole or substantially whole books or journals. While these limitations privilege individual users, they have repercussions for libraries, since it is a well-established principle under German copyright law that libraries or other third parties are allowed to reproduce protected works on behalf of a privileged user. The same is true, if libraries reproduce works for purely private purposes of the user, which are privileged by § 53 Sec. 1 UrhG. In the latter case, digital copying is only permitted if - generally permissible - fees for such services do not exceed a cost-covering level. In this respect, limitations for research and education are more extensive. At the same time, however, reproduction for the illustration of teaching is restricted to small parts of a work, works of “minor scale”, and individual newspaper or journal articles.

Within similar quantitative boundaries, the fairly recent § 53a UrhG now explicitly privileges public libraries with regard to document delivery services as a qualified form of reproduction on behalf of the end user. Introduced as part of the so-called “second basket”, a recent copyright reform that came into force on January 1st 2008, § 53a UrhG is closely linked to a previous decision of the German Bundesgerichtshof, according to which at least analog forms of such document delivery services are permissible as long as the orderer can rely on one of the privileges in § 53 UrhG, and as long as they are subject to adequate remuneration to compensate the rightholder. § 53a UrhG distinguishes between document delivery via mail and telefax on the one hand and “other electronic forms” of delivery on the other hand, the latter digital form being only permissible in a graphic format and only for the purposes of illustration for teaching or for scientific research. In addition and in order to protect the interests of rightholders, digital document delivery services are restricted by a rather controversial subsidiarity clause, according to which such services are prohibited if the respective work in question is also offered and available online based on contractual terms. These commercial online offers have both to be “evident” and to provide “adequate” terms, which includes the ability to download only those specific works that are needed, and which also contains a price-related element. While these further qualifications were meant to serve as a compromise between the divergent interests involved, especially the criterion of adequacy is seen as rather vague, and its meaning is still so controversial that it seems questionable that the adequacy criterion will develop any practical relevance. As a result, the subsidiary clause might practically eliminate such digital forms of document delivery services to a wide extent.

Without going into any further detail, it is obvious that even digital forms of document delivery services privileged by § 53a UrhG are additional digital services of a traditional library rather than services a truly digital library would be able to offer. The same is even more true for another limitation introduced by the “second basket”: Based on Art. 5 (3) lit. n) InfoSoc-Directive, § 52b UrhG allows the so-called “on-the-spot-consultation” of works on dedicated terminals in publicly accessible libraries for purposes of research or private studies, subject to further conditions. While libraries may use this limitation to make their stock available in digital format, § 52b UrhG is clearly restricted to on-site uses and does not allow for the making available of such works online.

The situation is slightly different with regard to § 52a UrhG, introduced in the “first basket” in 2003, which is also based on Art. 5 (3) lit. a) InfoSoc-Directive. Since this limitation privileges the making available of works for the purposes of illustration for teaching and scientific research, at first sight it seems similar to the services a digital library would be likely to offer online. However, § 52a UrhG is not only limited to the two specifically mentioned purposes but also with respect to quantitative restrictions that are similar to those in some of the limitations of the reproduction right. Even more decisively, § 52a UrhG limits the making available to a strictly delimited and defined circle of recipients, either the attendees of a course or students of a class, or the members of a research group. Digital library services such as the online making available of works to the general public, or even to a more restricted but still rather large public such as a whole university or a research institution are clearly not covered by the limitation.

As a conclusion, libraries may benefit from a variety of limitations that privilege them in certain respects, either directly or indirectly, as far as libraries act on behalf of a privileged end user. These limitations widen the permissible scope of activities - beyond the mere provision of physical copies for consultation on site and the permissible lending of such copies - to certain digital forms of use. As shown, however, the scope of those limitations is too narrow to provide a basis for more extensive services offered by truly digital libraries, such as the making available of their entire collections or substantial parts thereof to the general or a restricted but larger public. In order to offer such services, digital libraries depend on the necessary rights of making available (§ 19a UrhG). As long as a work that is still under copyright has not been published under an Open-Access or Open-Content license, which might allow such use by the digital library, it is necessary to enter into licensing agreements for the specific use with the respective right owners. Depending on the circumstances, this may either be the original author or the publisher if he has acquired the online rights by way of contract.

5. Have there been any attempts in your country to expand collective administration to on-line libraries?

The system of collective administration of rights by collecting societies has a long standing tradition in Germany, such as in the case of compensation for the public lending of works in libraries, or with regard to the remuneration right for the reproduction of works for private or scientific purposes. The more recently introduced limitations mentioned above are also subject to remuneration rights subject to collective administration. As far as we are aware, there are currently no attempts to expand such systems of collective administration to the activities of on-line libraries by way of an amendment of German copyright law. As long as none of the rather narrowly-tailored limitations, which directly or indirectly privilege libraries in certain respects, do not apply, the making available of content to the general or even to a more limited public such as registered library users is dependent on an appropriate license by the respective right owners.

At the same time, there are many projects, in which libraries and research institutions cooperate to collectively administer their – both licensed and free-of-charge - online digital sources of information. One prominent example is the Electronic Journals Library (EZB), a service offered by the Regensburg University Library with currently almost 500 participating libraries and research institutions.
 The service aims to practically facilitate the use of scholarly journals on the internet and offers a unified interface to access full text articles online. It currently comprises about 40.000 titles, including updated licensing information of all participating institutions. About 20.000 of the listed journals are accessible free of charge to anyone. Access to the other half of journals depends on the individual user’s affiliation to a certain research institution or library and whether this institution or library is able to provide access based on a subscription for the respective journal.

In addition to EZB and other projects that facilitate the administration of licenses, there is also a clear trend in the area of scientific and scholarly literature to coordinate the licensing activities itself. Libraries and research institutions try to increase their bargaining power by entering into consortia on the demand side of the market. National licenses funded by the DFG (German Research Foundation) are but one example of this development, as they allow access to a wide variety of licensed content for institutions and individuals which are able to register for the service free of charge.

6. How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

As far as none of the rather narrow limitations such as § 52a UrhG or § 51 UrhG on citation apply, all of which are insufficient for comprehensive online digital library services, the on-line digitization of works violates the right owner’s right of making available to the public in § 19a UrhG and, as regards digitization itself, the reproduction right. As a starting point, such activities therefore require the author’s consent, such as any other act which is not covered by a limitation but affects any of the bundle of exclusive rights granted under copyright. The practically decisive question with regard to the requirement of the author’s consent is whether the right of making available still vests with the original author, or whether he has licensed his online rights to someone else, usually a publisher, together with other exclusive rights as part of a contractual agreement, and therefore already has given his consent to the making available of the work online. This question is obviously relevant both for the publisher himself in case he wants to offer the respective works online and for a digital library or a repository, which wishes to make the work available and needs to know whether it is the publisher or rather the original author that needs to be asked for the required permission.

For more recent works, the question depends comparably simply on the terms of the individual contractual agreement. While many publishers or other intermediaries insist on a transfer of exclusive online use rights, some authors are willing and able to retain these rights completely, or may grant only a non-exclusive license to their publisher. For the vast number of works which are still protected by copyright but which were created and licensed before the internet and its corresponding forms of use were generally known, the situation is different. To a great extend this is due to a long-standing principle of German copyright that was abolished just recently as part of the “second basket”. According to the former § 31 (4) UrhG, an author was not able to grant any rights for forms of exploitation that were still unknown at the time of the contractual agreement, in order to protect the interests and the economic participation of the original author. Even if an author had granted all other rights to a publisher and even despite of contractual clauses to the contrary, rights in formerly unknown forms of use still vested with the original author. Making pre-internet works available therefore required an additional contractual agreement between the publisher or other exploiter and the author. Since this was seen too be at least too burdensome if not often practically impossible, § 31 (4) UrhG was abolished, and rights in unknown forms of use may now be granted, subject to certain requirements such as written form and a mechanism that tries to ensure the author’s adequate economic participation for such future forms of use.

With regard to the past, and to a great extent motivated by the situation with respect to the online rights as the often economically most important rights, § 137l UrhG was introduced as a transitional provision, and was meant as a tool to “open the archives”: if an author has granted all essential economic rights without any restrictions with regard to duration or region by a contract concluded between January 1st 1966 and January 1st 2008, the rights for those forms of exploitation that were still unknown at the time of the contractual agreement are now also “deemed” to be granted to the licensee.

Authors were able to use a one-year objection period until the end of 2008 in order to retain their online rights. It seems that a considerable number of (especially scholarly) authors, by following recommendations especially of the German Research Association (DFG), made use of this option, either to make their works available themselves or in order to be able to grant (usually non-exclusive) licenses to non-commercial institutions such as university libraries or institutional repositories. For those works whose authors did not object, and provided that the original contractual agreement fulfills the specific requirements of § 137l UrhG, the online rights do now vest with the licensee, i.e. usually the publisher. In that case, the publisher is able to make the work available online without further consent of the author even though the initial licensing agreement did not include the exploitation rights for such online uses, while the author is only entitled to “adequate compensation” for this additional form of use. Correspondingly, third parties who want to make works available online, such as digital libraries, would depend not on the consent of the original author but rather on the consent of the publisher who has obtained the right of making the work in question available to the public.

7. Do you have a rule on international exhaustion of copyright works?

Since Germany is a Member State of the European Union, it follows the EC-rules in this respect. In particular, the ECJ case law on regional exhaustion on the basis of Articles 28 and 30 of the EC Treaty (free movement of goods) applies. In respect of international exhaustion beyond the EC borders, different EC directives have harmonised the distribution rights with its exhaustion in a way which prohibits international exhaustion (Article 4(2) of the EC Information Society Directive for authors’ rights, Articles 5(c) sent. 2 and 7(2)(c) sent. 2 of the EC Database Directive in respect of authors’ rights and sui generis-protection of databases, Article 4(c) sent. 2 of the Computer Program Directive in respect of computer programs, and Article 9(2) of the EC Rental and Lending Rights Directive in its original version of 1992 in respect of the related rights of performers, phonogram producers, film producers, and broadcasting organisations). Germany has implemented this prohibition of international exhaustion in § 17(2) of the German Copyright Act for authors’ rights; this rule also applies by analogy to the distribution right of the relevant holders of related rights.

8. Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?

The exhaustion regime does not differ for works in analogue or in digital form, such as literary works printed on paper and musical works recorded on CDs. The distribution right and its exhaustion applies to the original or copies of the work and, hence, to tangible objects only. While earlier case law had argued for extending exhaustion to other rights, including those of immaterial exploitation, such as cable retransmission, the leading commentators and more recent case law reject such an extension.

9. How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?

There are no sources from which any such perception or focus could be established. 

Formalities

10. Does your copyright system currently impose formalities of any kind? Has it done so in the past?  If so, have the formal requirements evolved (increased, diminished) over time?  What are the rationales for having in the past, and/or currently imposing formalities? Do you have any registration, deposit systems or voluntary deposit system? How do they function in the digital era?  Do you have any suggestion or proposal for introducing or altering formalities or schemes of registration in your copyright system?

German copyright law does not impose any formalities in respect of copyright protection, nor did it in the past. There is only one case in which voluntary registration is possible, namely, regarding anonymous and pseudonymous works, in order to allow authors to benefit from the70 years’ duration not only after publication, but after the author’s death. Anonymous and pseudonymous works are in principle protected for 70 years after their publication or, in absence of a publication, after their creation. However, if the author, within the above time periods, notifies his or her real name for the purpose of registration in the register for anonymous and pseudonymous works at the German Patent Office, the duration of protection expires 70 years after his or her death (§§ 66(2) sentence 2, 138 of the German Copyright Act). The practical importance of registration is comparatively low: On December 31, 2006, the register contained 711 works of 381 authors; in 2006, the real names of authors of 18 works were applied for registration, and such registration was granted in seven cases. There are currently no proposals for introducing additional formalities or for altering the existing ones. For details of the procedure regarding registration of anonymous and pseudonymous works, see § 138 of the German Copyright Act and the administrative order on the register of anonymous and pseudonymous works of December 18, 1965, with amendments. 
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