
ALAI 2009 London – questionnaire 
Answers from The Norwegian Copyright Society
History

1. When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists)
2. Was your legislation at all influenced by the Statute of Anne?

3. Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so; are there still provisions in your copyright law that can be traced back to that period?

Answers
      (1) The history of copyright in Norway follows broadly speaking the same pattern as that generally found in Europe. The first step away from a system of privileges was taken in 1741 when exclusive rights both for publishers and for authors were recognized. The contents of the rights were however unclear, and although some new rights were introduced in 1857 and 1871, it was not before 1876–77 that Norway got what may be called a “modern” copyright legislation.

The 1876 act granted an exclusive right to reproduce literary works, and the 1877 acts protected against most kinds of exploitation of works in most of the categories that are today protected, and also of photographic pictures. The term of protection was 50 years after the year of death of the author, for photographs five years after the year of publication.
Works of applied art were excempted from protection, and there was no right of public performance. The right of translation was very limited.

(2) The legal situation up until the first “modern” Norwegian legislation was influenced by the Statute of Anne, and the focus on the protection of the publisher’s interests rather than on the interests of the author can be traced back to a situation when privilege sprevailed. 

(3) No

On-line exploitation

4. How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

5. Have there been any attempts in your country to expand collective administration to on-line libraries?

6. How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

Answers

(4) (5) and (6) may perhaps best be answered taken together. The Nordic countries (Denmark, Finland, Iceland, Sweden and Norway) have for more than 50 years shared the common goal of having a harmonized copyright legislation. They are all part of  the European Economic Area, and consequently they have all implemented the relevant EU Copyright Directives concerning the Internal European Market, while at the same time aiming to maintain the goal of a harmonized copyright legislation.

It follows from this point of departure that relevant EU/EEC copyrightrules are implemented or followed. In this context we draw attention to the fact that the so called “Infosoc” directive (Directive 2001/29/EC) contains an exhaustive list of possible exceptions and limitation from the exclusive rights of the authors and from neighbouring rights, and thereby obliges the EEA-countries to restrict their exceptions to what is permitted in the directive.
The Norwegian legislation deals with the notion of”libraries” – regardless of whether they are (in whole or in part) digital or not, but provides some libraries with a broader right to digitize than others; i.a. does the National library hold a permission to digitize all kinds of material for security and preservation reasons, other libraries have a more limited permission, in both cases on the basis of regulations under the Copyright Act). The permission to make works available to the public is restricted, in keeping with the Infosoc Directive.In regard of the use of works for some special purposes, Norway (like most of the Nordic countries) has introduced a system of Extended Collective Agreement Licenses. This system implies that an agreementpermitting the use of works for i.a. educational or library purposes, entered into by a rightholders organisation on the one side, and by education authorities or libraries on the other, is given effect also for rightholders who are not members of the organisation. The organisation has to be representative for authors of the relevant kind of works being used in Norway for such purposes. TheCopyright Act provides that this agreement is extended so as to be binding also for non-members in the same category as the rightholders represented by the organisation, on the same terms. This system has over the years proved to function effectively, especially in situations where mass use of works is concerned.
Some rightholders organisations/collecting societies/rights management organisations also hold rights concerning the use of works in the on-line environment. There are presently deliberations taking place concerning the making available over the Internet (to Norwegian subscribers) of literary and other works reproduced in books published in Norway. The Norwegian National Library plans to enter into an agreement permitting the library to launch a broad pilot study later this year. The project will cover all Norwegian books published  within the periods 1790–99, 1890–99 and 1990–99, altogether some 50 000 books, of which almost all from the last of these periods are copyright protected). This will be a follow-up of a successful small-scale pilot study (1500 works) which is still ongoing. The new project – named “The Norwegian Bookshelf”– will be based on collective administration (i.e. the Extended Collective Agreement License system) and may only be searched from Norwegian IP-addresses.
It follows from the above that Norwegian copyright legislation – and cultural policy concerning making protected works available on-line – takes as a starting point the exclusive rights and the permitted limitations enshrined in the Norwegian Copyright Act. Where the users – i.a. government institutions – wish to make the works accessible on-line to a larger extent than permitted within exceptions to the exclusive rights in the regulations  under the Copyright Act, collective agreements based on the consent of the authors are envisaged.
International exhaustion

7. Do you have a rule on international exhaustion of copyright works?

8. Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?

9. How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?

Answers
       Norway has implemented the obligation under EU law (Infosoc Directive) to have a rule of regional (EEA) exhaustion of the distribution right in tangible carriers containing the actual work
      On-line on-demand delivery of works does – as forseen in the WCT – not in itself result in exhaustion of copyright. Thus, if the work is downloaded or printed onto a tangible medium with the consent of the author, the principle of exhaustion does not in itself apply, but a permission to distribution such copy can, depending on the circumstances, be regarded as implied in the consent to download.

      Before the implementation of the said Directive, Norway applied the principle of international exhaustion. The reasoning behind the present EU/EEA regime may be sought in both sorts of arguments as indicated in the questionnaire.
Formalities
10. Does your copyright system currently impose formalities of any kind? Has it done so in the past?  If so, have the formal requirements evolved (increased, diminished) over time?  What are the rationales for having in the past, and/or currently imposing formalities? Do you have any registration, deposit systems or voluntary deposit system? How do they function in the digital era?  Do you have any suggestion or proposal for introducing or altering formalities or schemes of registration in your copyright system?
Answer:
        Norway has never imposed formalities as a requirement for obtaining copyright protection.
ALAI 2009 Londres –questionnaire 
Histoire

1. Quand votre pays a-t-il adopté sa première loi ‘moderne’ sur le droit d’auteur ? Sur quel modèle cette loi était-elle basée et quelles en étaient les caractéristiques essentielles ? (une loi sur le droit d’auteur ‘moderne’ est définie comme étant un acte législatif qui confère une protection par voie de droits exclusifs à une personne qui entre dans une catégorie prédéfinie de bénéficiaires tels que les auteurs ou les artistes)

2. Votre législation a-t-elle été influencée par la loi de la reine Anne ?
3. Aviez-vous un système de corporations s’occupant de questions de droit d’auteur avant l’adoption d’une loi ‘moderne’ sur le droit d’auteur ? Si tel était le cas, existe-t-il encore dans votre loi sur le droit d’auteur des dispositions qui ont leurs origines dans de système de corporations et qui remontent à cette époque ?
Exploitation en ligne

4. Comment votre législation traite-t-elle les bibliothèques numériques ? Est-ce que vous faites une distinction entre les bibliothèques traditionnelles et les bibliothèques numériques ? Existe-t-il des dispositions particulières concernant l’éducation ?
5. Existe-t-il dans votre pays des tentatives d’élargir aux bibliothèques en ligne le système de gestion collective ?
6. Comment votre législation traite-t-elle la question du consentement des auteurs à la numérisation en ligne des œuvres ?
Epuisement international

7. Existe-t-il dans votre loi une règle concernant l’épuisement international en droit d’auteur ?
8. Votre régime d’épuisement distingue-t-il les oeuvres analogiques des oeuvres numériques ? Si une distinction est faite entre les biens (analogiques) et les services (numériques), comment cette différence de traitement est-elle justifiée ?
9. Comment sont perçus dans votre pays les effets des règles d’épuisement ? L’accent est-il mis sur les effets sur les droits patrimoniaux ou bien l’accent est-il mis sur les aspects purement pratiques des stratégies de procès pour tenir compte de / faire face à ces règles ?
Formalités
10. Votre système du droit d’auteur prévoit-il des formalités ? A-t-il connu des formalités dans le passé ? Si tel est le cas, est-ce qu’il a connu une évolution (diminution, augmentation) ? Quelle est l’idée fondamentale derrière ces formalités que vous avez ou que vous avez eues ? Avez-vous un système d’enregistrement, de dépôt ou de dépôt volontaire ? Comment fonctionnent ces systèmes dans l’ère numérique ? Y a-t-il des projets ou des propositions d’introduire ou de modifier le régime des formalités ou des systèmes d’enregistrement dans votre droit d’auteur ? 

