ALAI 2009 London –questionnaire: DENMARK
History
Q.1. When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists)
A.1. This is a tricky question to answer. The very first Danish (and Norwegian) “Copyright Act” was the Royal Decree issued on 7. January 1741.  This act could probably well be described as  a “copyright act”. The Decree explicitly mentions both “authors” and “publishers”. It is, however, the latter who are the prime beneficiaries of the protection. According to the Decree “owners” of books thus enjoyed a protection against the copying of books of which they held the title. Authors only enjoyed protection if they had published their books themselves (and were thus “publishers”). The protection period was normally limited to the life of the beneficiary and was conditioned upon the active use of the right by the making of books. Exemptions were provided e.g. for religious books and school books. 
Whereas no precise “meaning” lying behind the Decree has been identified commentators generally agree that it was the direct purpose of the Decree to protect publishers and their economic interests. It has also been pointed out (Gösta Eberstein, Den svenska Författerrätten 1923 at p. 13) that the Act by instituting a legal basis for the protection of publishers pointed in the direction of a “rights-based” system (not “privileges”).  In this way the Decree had laid the foundation for the later emergence of a (more) modern copyright legislation in Denmark. This happened gradually: For authors of literary and music works an Act from 1857 expanded protection to cover also performances of works for a period of 30 years after the death of the author (from 1868: 50 years). The scope of protection also gradually expanded to include adaptations (in 1889 against dramatisations and in 1904 also against translations).  The protection of authors of works of art (painters etc.) gradually evolved from 1837. From 1864 painters etc. enjoyed a protection lasting 30 years after the death against copying. Since 1902 authors of literary works and of art have been protected by the same Act. Major revisions have been undertaken in 1912, 1933, 1961, and 1995.
Q.2. Was your legislation at all influenced by the Statute of Anne?
A.2. Despite the closeness in time no such influence has been reported in the literature.

Q.3. Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?
A.3. Denmark has never vested copyright protection in guilds etc. However, a few “privileges” have survived e.g. regarding maps (the State) and certain almanacs and calendars (University of Copenhagen). 
On-line exploitation
Q.1. How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

A.1. According to The Danish Copyright Act § 16b it is possible for public libraries and other libraries financed in whole or in part by the public authorities to obtain a collective license which enables them to reproduce articles from newspapers, magazines and composite works, brief exerpts of books and other published literary works, as well as illustrations and music reproduced in connection with the text.

Also, according to § 50(2) it is possible for libraries and others to obtain a collective license in other respects if it is agreed upon by an organisation of copyright holders. This provision is, among other things, intended to make it possible for libraries to digitize “orphan works”.
Q.2. Have there been any attempts in your country to expand collective administration to on-line libraries?

The above mentioned § 50 was enacted in 2008. The background, among other things, was to make it easier for libraries to digitize “orphan works”. 

Q.3. How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

A.3. On-line digitization of course normally requires the permission of the authors. However, the Copyright Acts provisions on collective licenses make it legal to distribute works on-line without the authors consent according to an agreement with a collective licensing organization.
International exhaustion
Q.1. Do you have a rule on international exhaustion of copyright works?
A.1. As a matter of principle the Danish copyright law is based on the principle of international (global) exhaustion. The regional principle, however, has been implemented in accordance with the various EC-Directives and the global principle, therefore, only prevails in non-harmonized areas e.g. regarding public lending of books.

Q.2. Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?
A.2. No distinction has been made in the act between analogue goods and digital services. The rules on exhaustion only apply to (physical) copies of works. It would seem to follow from this that exhaustion does not occur regarding works transmitted digitally (including legal downloads on cd’s etc.). The justification for such a reading would find support in the wording of the Act (and in the in the Infosoc.-Directive). 

Q.3. How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?
A.3. The official Danish policy position is in favour of global exhaustion. Exhaustion regarding movies and especially the shift from global to regional exhaustion has given rise to some debate in Denmark and even to two decisions from the European Court of Justice (Laserdisken I of 22. September 1998 and Laserdisken II of 12. September 2006). The focus of the debate has been partly on the economic aspects (price discrimination) but also cultural aspects have surfaced (importation of otherwise unavailable movies/books etc.). 
Formalities
Q.3. Does your copyright system currently impose formalities of any kind? Has it done so in the past?  If so, have the formal requirements evolved (increased, diminished) over time?  What are the rationales for having in the past, and/or currently imposing formalities? Do you have any registration, deposit systems or voluntary deposit system? How do they function in the digital era?  Do you have any suggestion or proposal for introducing or altering formalities or schemes of registration in your copyright system?
A.3. No.
