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History
1. When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists)
Technically speaking, the very first ‘modern’ Canadian copyright statute was passed prior to Canadian Confederation by the colony of Lower Canada (Quebec) in 1832. Entitled “An Act for the protection of Copy Rights/ Acte pour protéger la propriété littéraire”,
 it was a copy of the 1831 US Copyright Act.
 It provided protection to authors of books, maps, charts or musical composition and engravers of engravings, or their assigns for an initial term of 28 years renewable for 14 years if the author or heirs were still living and residing in Lower Canada at the expiry of the first term. 

There was a registration requirement – to deposit a copy of the title in the office of the clerk of the Court in the district in which the author or proprietor resided. There was also an obligation to provide notice of the registration on or just after the title page of each published volume in language set out in the statute itself. 

In the case of books, the exclusive right extended to printing, publishing, importing or causing these acts to occur. There was a specific provision for manuscripts that prevented their printing, publishing or, if they had been printed and published elsewhere, selling or offering for sale in the jurisdiction. In respect of prints, cuts, engravings, maps, charts or musical compositions, the exclusive right was for engraving, etching, working, selling, copying or causing these acts to occur as well as printing and importing. 

Remedies for infringement included damages and a penalty half of which was payable to the plaintiff, half to the Crown. There was a two-year prescription period for actions for the recovery of the penalty.

The first post-Confederation ‘modern’ copyright statute, i.e. the first Copyright Act of the Dominion of Canada, was passed in 1868 and was essentially derived from the 1832 Lower Canadian Act.  Entitled “An Act respecting Copyrights/ Acte concernant la propriété littéraire et artistique”,
 it provided to authors of books, maps, charts, musical compositions, paintings, drawings, statuary, sculpture, photographs, engravings and their legal representatives a term of protection of 28 years renewable for 14 years if the author or heirs were still living and residing in Canada or in Great Britain and Ireland. 

The Act required a deposit of 2 copies of the work at the Office of the Minister of Agriculture with one of these copies specifically earmarked for the Library of Parliament. In addition, a notice of registration had to be inserted in every published edition on the title page or the one right after in the language set out in the statute itself. For authors resident of Great Britain and Ireland, there was a requirement that the work be published in Canada by a Canadian publisher with the name and address of the printer or publisher included in the notice of registration.

The exclusive right extended to printing, reprinting, publishing, reproducing, vending, importing, in whole and in part, any books protected by the Act and allowing translations of literary works. In the case of paintings, drawings, statuary or sculptures, the prohibition was against reproducing, making or selling the work in whole or in part without consent. For prints, cuts, engravings, maps, charts, musical compositions or photographs the prohibition was against engraving, etching, working, selling, copying, in whole or varying the work, printing, importing for sale without consent. 

There was a provision for temporary registration of a literary work first published in serial form in a newspaper or periodical. In addition, there was a provision for automatic assignment of copyright to a third party where the work was commissioned by that third party or sold to the third party for consideration. Further, the statute contained a prohibition of copyright for immoral, licentious, treasonable or seditious works. 

Remedies for infringement included damages for infringement and a penalty for falsely pretending to hold copyright, half of which was payable to the plaintiff, half to the Crown. The Act imposed a two-year prescription period for actions for the recovery of the penalty. 

2. Was your legislation at all influenced by the Statute of Anne?

Yes – Canada followed the British copyright tradition that originated with the Statute of Anne. More specifically, 19th century Canadian copyright legislation, especially the 1832 Lower Canadian Act, was textually derived from early US law which itself was influenced by the Statute of Anne.

3. Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?

No, we did not have a system of guilds to deal with copyright matters prior to the introduction of our ‘modern’ copyright act.
On-line exploitation
4. How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

Canada’s Copyright Act (hereinafter “CA”) contains no provisions specific to digital libraries and, accordingly, does not distinguish between the notions of “traditional library” and “digital library”. 

Nevertheless, the generality of the concepts provided for in the CA allow it to be applied to the digital world. While a traditional library is generally composed of print documents, a digital library consists of digital documents. But, actually, digital documents are often neither more nor less than reproductions, in digital format, of print documents. The exceptions are “born digital”. 

Section 3(1) CA deals specifically with the concept of reproduction: 

For the purposes of this Act, “copyright”, in relation to a work, means the sole right to produce or reproduce the work or any substantial part thereof in any material form whatever . . .
 

Thus, the digitization of copyright-protected works originally published on paper is governed by the CA, since digital scanning is simply a process for reproducing a work. The concept of reproduction found in the CA is easily applied to the digital environment.

Canadian jurisprudence corroborates this. To illustrate, in a decision rendered in 2006, the Supreme Court of Canada had to rule on whether, under the applicable rules of law, newspaper publishers who acquire articles from freelancers with a view to publishing them in their newspapers can be permitted to reproduce the articles in electronic databases without obtaining the authors’ prior consent. Expressing itself as follows, the highest court in the land confirmed that the concepts provided for in the CA are applicable to the digital world: 

Media neutrality is reflected in s. 3(1) of the Copyright Act which describes a right to produce or reproduce a work “in any material form whatever”. Media neutrality means that the Copyright Act should continue to apply in different media, including more technologically advanced ones. But it does not mean that once a work is converted into electronic data anything can then be done with it. The resulting work must still conform to the exigencies of the Copyright Act. Media neutrality is not a licence to override the rights of authors — it exists to protect the rights of authors and others as technology evolves.
 

In other words, while the CA does not deal specifically with digital libraries, it does include concepts, notably that of the reproduction of a work, that are applicable to the digital environment and enable Canadian libraries to evolve in a digital environment governed by the CA.

Section 3(1)(f) CA is another provision which, given its generality, is applicable in the context of a digital library: 

For the purposes of this Act, “copyright”, in relation to a work . . . includes the sole right . . . in the case of any literary, dramatic, musical or artistic work, to communicate the work to the public by telecommunication[.]

The concept of “communication of the work to the public by telecommunication” includes the dissemination of a work on the Internet. The Copyright Board confirmed this interpretation in a decision
 it rendered in 1999, which was subsequently upheld by the Supreme Court of Canada in judicial review.
 

Thus, the reproduction in digital format, or, to put it otherwise, the “digitization”, of a copyright-protected work and the possible communication of such a work to the public by telecommunication are concepts provided for in the CA that apply in a digital environment and, accordingly, in the context of a digital library. These acts are generally reserved to the copyright owner, and it is important to obtain the copyright owner’s authorization before doing them. This essential aspect will be explained at length in reply to question 6. 

Since 1997, the CA has included a system of exceptions applicable in the field of education. The exceptions are grouped together in the part entitled “Educational Institutions”, at sections 29.4 et seq. CA. Section 30.4 CA provides that the exceptions also apply to a library that forms part of an educational institution. A few examples of the exceptions are given below, no claim being made to exhaustive treatment. 

The CA permits an educational institution or a library forming part of an educational institution to reproduce works within well-specified limits: 

29.4(1) It is not an infringement of copyright for an educational institution or a person acting under its authority
(a) to make a manual reproduction of a work onto a dry-erase board, flip chart, or other similar surface intended for displaying handwritten material, or

(b) to make a copy of a work to be used to project an image of that copy using an overhead projector or similar device for the purposes of education or training on the premises of an educational institution[.]

However, the exception provided for in paragraph (1)(b) applies only if the work is not “commercially available in a medium that is appropriate for the purpose referred to in that paragraph”.

29.4(2) It is not an infringement of copyright for an educational institution or a person acting under its authority to

(a) reproduce, translate or perform in public on the premises of the educational institution, or

(b) communicate by telecommunication to the public situated on the premises of the educational institution a work or other subject-matter as required for a test or examination.

Here again, the exception applies only if the work is not “commercially available in a medium that is appropriate for the purpose referred to in that . . . subsection”.
 

The CA also permits an educational institution or a library forming part of an educational institution to perform works, subject to clearly defined parameters:
29.5  It is not an infringement of copyright for an educational institution or a person acting under its authority to do the following acts if they are done on the premises of an educational institution for educational or training purposes and not for profit, before an audience consisting primarily of students of the educational institution, instructors acting under the authority of the educational institution or any person who is directly responsible for setting a curriculum for the educational institution:

(a) the live performance in public, primarily by students of the educational institution, of a work;

(b) the performance in public of a sound recording or of a work or performer’s performance that is embodied in a sound recording; and

(c) the performance in public of a work or other subject-matter at the time of its communication to the public by telecommunication.

In the case of paragraph 29.5(c) CA, section 29.8 CA specifies that the exception does not apply if the communication to the public by telecommunication was received by unlawful means. 

Other exceptions applicable to educational institutions and libraries forming part of educational institutions concern the use of radio or television programs.
 

None of the exceptions mentioned above is applicable to the digital environment or, consequently, to digital libraries. The exceptions were developed in a paper world and their field of application is therefore limited to traditional libraries. 

Finally, it is interesting to note that Bill C-61,
 intended to amend the CA, extended interlibrary loans into the digital environment. The bill provided that a library could make a digital copy of a print document with a view to transmitting it to a person who had requested it through another library, subject to the library’s taking the measures required to prevent the person receiving the digital copy from (1) reproducing it, except for a single printout, (2) communicating it to another person or (3) using it for a period of more than five working days. The bill died on the Order Paper due to the calling of the last federal election. 

5.
Have there been any attempts in your country to expand collective administration to on-line libraries?

This question can be analysed, firstly, in light of what is provided for in the Copyright Act and, secondly, in light of what can be done in practice. The CA contains no provisions specific to digital libraries with regard to the collective administration of copyright. On the other hand, the provisions dealing with collective administration in a paper environment are also applicable to the digital environment, and thus to digital libraries.

Sections 70.1 et seq. CA deal with collective administration in relation to the rights contemplated in section 3 CA. Section 3 CA lists the economic rights of the copyright owner. In a context of digitization and dissemination via the Internet of copyright-protected works, the following excerpts from the section are relevant: 

For the purposes of this Act, “copyright”, in relation to a work, means the sole right to produce or reproduce the work or any substantial part thereof in any material form whatever . . .

For the purposes of this Act, “copyright”, in relation to a work . . . includes the sole right . . . in the case of any literary, dramatic, musical or artistic work, to communicate the work to the public by telecommunication[.]

Thus, the provisions of the CA relating to collective administration extend into the field of digital libraries, given that the collections of such libraries are composed of digitally reproduced works and that the digital reproductions in question are communicated by telecommunication via the Internet. As mentioned, the rights of reproduction and communication to the public by telecommunication are provided for in section 3(1) CA, and sections 70.1 et seq. CA govern the collective administration of the rights contemplated in that section. 

In practice, in Canada, various collective societies represent copyright owners depending, on the one hand, on the category of rights involved and, on the other, on the category of works involved. In the context of a digital library, one of the societies for the collective administration of copyright likely to be concerned in Québec is the Société québécoise de gestion collective des droits de reproduction, better known under the name COPIBEC, whereas it is ACCESS COPYRIGHT that is likely to be concerned in the rest of Canada.

COPIBEC is responsible for the reproduction rights in print works (books, newspapers and periodicals) of its members, totalling 850 Québec publishers and 16,500 Québec and Canadian authors. The reproduction concerned may be in paper or electronic media. Through reciprocal agreements with foreign collective societies, COPIBEC administers the reproduction rights of thousands of foreign publishers and authors within the territory of Québec.

COPIBEC grants licences authorizing users to reproduce copyright-protected works in exchange for royalties, and subsequently pays the royalties to the authors and publishers who make up its membership. 

As an example of an attempt to extend the collective administration of copyright to digital libraries, it is interesting to look at the pilot agreement relating to unlocatable copyright owners recently entered into between COPIBEC and Bibliothèque et Archives nationales du Québec (hereinafter “BAnQ”). 

The agreement between COPIBEC and BAnQ aims essentially to establish a procedure permitting BAnQ to digitize, archive, make available and post on its Internet portal lawfully acquired works whose copyright owners cannot be found despite reasonable and diligent searching done beforehand by BAnQ. It is only after steps have been taken to find the unlocatable copyright owners that the procedure would apply. 

To maximize its chances of finding the copyright owners, and also to inform them of the use of their works and provide them with an opportunity to come forward, the agreement provides that BAnQ undertakes to publish twice a year, in a major daily newspaper, the list of authors and/or works disseminated on its portal. 

Finally, and this is the key element of the response to the problem, the agreement provides for the administration by COPIBEC of applications for royalties from rights owners. For that purpose, BAnQ would pay COPIBEC a determined amount to be paid in royalties to copyright owners who make themselves known to COPIBEC. The royalty amounts are established in advance in a royalty schedule determined by COPIBEC and BAnQ.

In summary, sections 70.1 et seq. CA, relating to collective administration in a paper environment, are transposable to the digital world and can therefore be applied to digital libraries. It is also interesting to note that it is possible to extend the collective administration of copyright to digital libraries through innovative agreements between users and collective societies. 

6.
How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

The Copyright Act makes no distinction between the material world and the digital world concerning the need, where applicable, to obtain the copyright owner’s consent. However, as mentioned in answer to question 4, the generality of the concepts included in the CA allows them to be applied to the digital world. Consequently, when the copyright owner’s consent is required for the use of a paper version of a work, it will also be required for the use of a digital version of the work. 

Section 3(1) CA lists what are called the economic rights of the copyright owner. In a context of digitization and dissemination via the Internet of works that are protected by copyright, subsections 3(1) in fine and 3(1)(f) are particularly relevant:

3(1) CA: “For the purposes of this Act, ‘copyright’, in relation to a work, means the sole right to produce or reproduce the work or any substantial part thereof in any material form whatever . . .”
3(1)(f) CA: “For the purposes of this Act, ‘copyright’, in relation to a work . . . includes the sole right . . . in the case of any literary, dramatic, musical or artistic work, to communicate the work to the public by telecommunication[.]”

Subsection 3(1) in fine CA covers the digitization of a work protected by copyright, and subsection 3(1)(f) CA covers the dissemination via the Internet of such a work. 

However, subsection 3(1) in fine CA provides that, prior to the digitization and dissemination via the Internet of a protected work, it is the copyright owner’s responsibility to authorize such acts. In other words, it is generally necessary to consult the copyright owner beforehand for authorization to digitize a work and disseminate it on the Internet. 

Section 13(4) CA provides that the owner of the copyright may assign the right or grant an interest in it by licence, subject to certain conditions: 

The owner of the copyright in any work may assign the right, either wholly or partially, and either generally or subject to limitations relating to territory, medium or sector of the market or other limitations relating to the scope of the assignment, and either for the whole term of the copyright or for any other part thereof, and may grant any interest in the right by licence, but no assignment or grant is valid unless it is in writing signed by the owner of the right in respect of which the assignment or grant is made, or by the owner’s duly authorized agent. 

So, as to consent, the CA provides the copyright owner with two options: assignment and grant of licence. Through assignment, the copyright owner transfers ownership of one or more economic rights; through grant of licence, the copyright owner authorizes a third party to exercise one or more economic rights, but retains ownership of the right or rights provided for in the licence.

Whichever option is exercised, the CA provides that, in order to be valid, the assignment or grant must be made in writing, which facilitates proof of its existence, in addition to defining the extent of the rights covered.

What has been said thus far describes what is provided for in the CA with regard to the need to obtain the copyright owner’s consent prior to any digitization or dissemination via the Internet of a copyright-protected work. To give an indication of how theory plays out in practice, I would like to give the example of the digitization project conducted by Bibliothèque et Archives nationales du Québec (hereinafter “BAnQ”) in full compliance with the CA. My intent is to show that the concepts provided for in the CA, concerning the copyright owner’s consent, do not preclude projects to digitize protected works with a view to disseminating them on-line.

BAnQ is a Québec government corporation, which has, as part of its mission, to collect, preserve permanently and disseminate Québec’s published documentary heritage together with any related document of cultural interest, and documents relating to Québec that are published outside Québec. 

In the framework of its mission to preserve and disseminate Québec heritage, BAnQ has been engaged, for several years now, in a vast program to digitize works in order to communicate them by telecommunication and thereby make them accessible to its users via its Internet portal. 

A large proportion of the works in the resulting digital collection are in the public domain. However, in order to meet growing requests from its users, BAnQ, has, for a few years now, also been digitizing works that are still protected by copyright. 

In the latter case, wishing to comply with copyright legislation, BAnQ systematically devotes considerable effort to finding the owners of the copyright in the works concerned in order to obtain their authorization prior to any use of the works. It draws on numerous sources in that effort.

Once the copyright owner has been found, BAnQ negotiates and enters into a licence agreement, taking care to clearly identify each desired use of the work concerned, in addition to describing the work. In general, BAnQ proposes a licence through which the copyright owner allows BAnQ to reproduce the identified work in digital format in order to disseminate it via its Internet portal. BAnQ generally pays a royalty to the copyright owner in exchange for the licence. BAnQ undertakes to respect the author’s moral rights in using the work, notably by making no changes to the work.

BAnQ prefers to obtain a licence that is non-exclusive and unlimited as to territory or time. The latter condition is important in order to ensure the long-term survival of its digital collections. BAnQ also favours a licence under which the copyright owner permits users of BAnQ’s Internet portal to use the digitized work for private, educational and non-commercial purposes. Finally, the licence agreement always includes a clause by which the copyright owner warrants being empowered to grant such a licence.

This approach is sometimes time-consuming and often generates significant costs for BAnQ, but it enables BAnQ to fulfil its missions to preserve and disseminate Québec heritage, by providing access via its Internet portal to thousands of works that are still copyright-protected, such as posters, postcards, prints, newspapers, journals, magazines, books and sound recordings, and to do so in full compliance with the CA, notably by obtaining the prior authorization of the rights owners concerned, as required by section 3(1) in fine CA.

International exhaustion
7.
Do you have a rule on international exhaustion of copyright works?

The Copyright Act contains specific provisions to address this question. As a general statement, Canadian copyright law prohibits the importation into Canada of copyright works legitimately put on the market elsewhere and, as such, Canada does not recognize international exhaustion of copyright works. 
Section 27 (2) of the Act prohibits the importation into Canada of a copy of a work that would be infringing if the copy had been made in Canada. Section 27.1 is a separate provision dealing specifically with prohibiting parallel importation of books. 
These provisions read as follows:
Infringement of Copyright

s. 27(2):

(2) It is an infringement of copyright for any person to

(a) sell or rent out,

(b) distribute to such an extent as to affect prejudicially the owner of the copyright,

(c) by way of trade distribute, expose or offer for sale or rental, or exhibit in public,

(d) possess for the purpose of doing anything referred to in paragraphs (a) to (c), or

(e) import into Canada for the purpose of doing anything referred to in paragraphs (a) to (c),

a copy of a work, sound recording or fixation of a performer's performance or of a communication signal that the person knows or should have known infringes copyright or would infringe copyright if it had been made in Canada by the person who made it.
(3) In determining whether there is an infringement under subsection (2) in the case of an activity referred to in any of paragraphs (2)(a) to (d) in relation to a copy that was imported in the circumstances referred to in paragraph (2)(e), it is irrelevant whether the importer knew or should have known that the importation of the copy infringed copyright.
Parallel Importation of Books

s. 27.1: 

(1) Subject to any regulations made under subsection (6), it is an infringement of copyright in a book for any person to import the book where

(a) copies of the book were made with the consent of the owner of the copyright in the book in the country where the copies were made, but were imported without the consent of the owner of the copyright in the book in Canada; and

(b) the person knows or should have known that the book would infringe copyright if it was made in Canada by the importer.

(2) Subject to any regulations made under subsection (6), where the circumstances described in paragraph (1)(a) exist, it is an infringement of copyright in an imported book for any person who knew or should have known that the book would infringe copyright if it was made in Canada by the importer to

(a) sell or rent out the book;

(b) by way of trade, distribute, expose or offer for sale or rental, or exhibit in public, the book; or

(c) possess the book for the purpose of any of the activities referred to in paragraph (a) or (b).

(3) Subsections (1) and (2) only apply where there is an exclusive distributor of the book and the acts described in those subsections take place in the part of Canada or in respect of the particular sector of the market for which the person is the exclusive distributor.

(4) An exclusive distributor is deemed, for the purposes of entitlement to any of the remedies under Part IV in relation to an infringement under this section, to derive an interest in the copyright in question by licence.

(5) No exclusive distributor, copyright owner or exclusive licensee is entitled to a remedy under Part IV in relation to an infringement under this section unless, before the infringement occurred, notice has been given within the prescribed time and in the prescribed manner to the person referred to in subsection (1) or (2), as the case may be, that there is an exclusive distributor of the book.

(6) The Governor in Council may, by regulation, establish terms and conditions for the importation of certain categories of books, including remaindered books, books intended solely for re-export and books imported by special order.

Commentary
Recently, the Supreme Court of Canada rendered a decision on a case involving the interpretation of s. 27(2) but, unfortunately, the court created more confusion rather than clarifying the question of parallel importation of copyright works.  The case of Euro-Excellence Inc v. Kraft Canada Inc.
 involved the parallel importation of consumer goods whose packaging bore trademarks that were artistic works in respect of which copyright was claimed. The nine Supreme Court judges divided differently on different aspects of the case and no one or set of opinions can be understood to have prevailed. In the end, what one takes from this decision is the following:
1.
A majority of the court held that an exclusive licensee or distributor could not proceed against an importer under s. 27(2). Only the copyright-holder would be entitled to seek redress under this provision.
2.
The judges split on whether parallel importation should be prohibited on the facts of this case with a majority of the Bench arguing that s. 27(2) was clear on its face and prevented the activity in question. A reading of the statute did not permit the court to create exceptions based in ‘incidental use’ of a copyright work or ‘legitimate economic interest’. Four of the five judges disagreed, however, and called into question the breadth of s. 27(2) arguing that its effect in this case would be to control trade in goods in an illegitimate manner given the nature and purpose of copyright law.
8.
Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?
We have not yet addressed this specific question in our copyright legislation. In fact, we have not yet amended our legislation to address any digital copyright issues. The question therefore arises as to whether the above-cited sections of the Copyright Act are broad enough to encompass digital services given that they are drafted to target goods– If they are not broad enough, it could be argued that we do in fact treat digital services differently as international exhaustion would apply to these without exception. This of course is purely speculative since we have not addressed this issue in any judicial decision. 
9.
How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?
To date, the impact has been largely utilitarian. A majority of the court in Kraft held that only the copyright holder could pursue a parallel importer under s. 27(2) of the Act. In contrast, s. 27.1 provides for standing for an exclusive distributor/licensee in the case of parallel importation of books. In addition, while a majority of the court upheld the prohibition against parallel importation of copyright works under that s. 27(2), it did so based on a strict reading of the Copyright Act rather than on any more principled approach to the question. The minority of the Bench, however, did address more normative questions, arguing that to prohibit parallel importation in cases involving the importation of consumer goods bearing trademarks that also happen to be artistic works would be a distortion of copyright law and would unduly hinder trade.

Formalities
10.
Does your copyright system involve formalities of any kind? Do you have any registration or (voluntary) deposit system? How do they function in the digital era? Do you have any suggestion or proposal for introducing formalities or schemes of registration in your copyright system?

Fixation and originality

The Canadian copyright system does not require any special formalities for the protection of a work, but it does require that certain substantive conditions be met. In order to be protected by the Copyright Act, a work must be fixed. “Fixation” is the expression of an idea. It is not ideas that are protected by the Canadian copyright system, but the expression of ideas. The concept of fixation applies to the four categories of works provided for in the CA, namely, literary, dramatic, musical and artistic works, and was explained in Canadian Admiral Corp. v. Rediffusion Inc.:

I have given careful consideration to the terms of The Copyright Act and more particularly to the provisions of s. 2 and 3, and the conclusion seems inescapable – at least for me – that for copyright to subsist in a “work” it must be expressed to some extent at least in some material form, capable of identification and having more or less permanent endurance. 

In addition to being fixed, the literary, dramatic, musical or artistic work must be original in order to be protected by copyright.
 The concept of originality was studied by the Supreme Court in CCH Canadian Ltd. v. Law Society of Upper Canada,
 which explains that a work is original when it results from the exercise of the author’s skill and judgment: 

By skill, I mean the use of one’s knowledge, developed aptitude or practiced ability in producing the work. By judgment, I mean the use of one’s capacity for discernment or ability to form an opinion or evaluation by comparing different possible options in producing the work. This exercise of skill and judgment will necessarily involve intellectual effort.
 

Thus, from the moment an original literary, dramatic, musical or artistic work is fixed, it is protected by the Act. No formalities are required.

Registration

Registration of copyright is not mandatory under the Canadian copyright system.
 It is, however, provided for in sections 53 et seq. CA. 

Section 55 CA, in particular, provides as follows: 

Application for the registration of a copyright in a work may be made by or on behalf of the author of the work, the owner of the copyright in the work, an assignee of the copyright, or a person to whom an interest in the copyright has been granted by licence.

Such an application must be sent to the Copyright Office and must include certain information on the owner of the copyright, the author of the work, and the work itself, in addition to containing a declaration by the applicant specifying his, her or its status as the author of the work, the owner or assignee of the copyright in the work, or a person to whom an interest in the copyright has been granted by licence. 

The registration of the copyright creates certain presumptions. Section 53(2) CA provides a presumption as to the subsistence and ownership of the copyright: 

A certificate of registration of copyright is evidence that the copyright subsists and that the person registered is the owner of the copyright. 

As a result, a person opposing the certificate of registration must prove the contrary. 

Registration of the copyright also has the effect of preventing the defendant in a proceeding for infringement of copyright from claiming ignorance of the fact that the work was protected by copyright. This is provided for by section 39(1) and (2) CA. 

While the CA does not require that a work be registered in order to be protected by copyright, the advantage of registration, from the user’s standpoint, is that the owner of the copyright in the work can be more readily identified for the purposes of seeking authorization. The keeping of a national register certainly facilitates contact with copyright owners for copyright clearance purposes.
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