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ALAI 2009 London –questionnaire
Answers from the Austrian Group

(HonProf Dr Michel M Walter)

I. History

1. When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists)
1.1. The first Austrian Copyright Act in the strict sense dates from 1846 (Urheberpatent). It extended to literary and artistic works as well as to musical compositions. According to the Act of 1946 the author enjoyed the exclusive rights of reproduction and distribution (Handel - Debit) of copies which were illegitimately reproduced. Furthermore, the authors of dramatic works and musical works enjoyed the exclusive right of public performance of their unpublished works. The term of protection in general was 30 years pma. However, the exclusive right of public performance was reduced to 10 years pma.
1.2. The exclusive right of translation was recognized on the condition that the author explicitly reserved the right to translate the original with respect to all or to particular languages. However, the translation right expired already one year after the original work’s publication. Translations for their part enjoyed copyright protection as did original works.

1.3. In the case of infringement the author could claim the actual damages incurred. However, at least the selling price of the original could be claimed for every illegitimate copy sold. The amended Penal Code, furthermore, provided for criminal sanctions, destruction of infringing copies included.

2. Was your legislation at all influenced by the Statute of Anne?

No, it was not. The predecessors of the Act of 1846 were the rulings of the German Federal Assembly (Deutsche Bundesversammlung) of 1840, 1841, and 1845. Furthermore, the bilateral Treaty between Austria and the Kingdom of Sardinia should be mentioned which provided already on a bilateral basis exclusive rights and a term of protection of 30 years pma. Furthermore, this treaty was open to certain other countries to access.
3. Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?

No, there was no system of guilds dealing with copyright matters, but a system of privileges granted to publishers or authors.

II. On-line exploitation

4. How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

4.1. In Austrian law there are no specific provisions dealing with digital libraries. Libraries are, however, privileged within the framework of the exception in favour of the free reproduction for one’s own use under § 42 of the Austrian Copyright Act. According to paragraph 7 of this provision, libraries or other collections which are publicly accessible may reproduce works for non-commercial purposes
 in two specific cases:

· libraries may produce one single copy of a specimen owned by such library for the purpose of displaying, or lending, or making it accessible to the public by means of carriers of sounds or images on the spot
 instead of the original copy (backup-copy) or
· furthermore, libraries may reproduce single (‘einzelne’) works already made accessible to the public but not yet published or out of print; as long as the work is not published or still out of print such copies may be displayed, or lent, or made accessible to the public by means of carriers of sounds or images on the spot as described above.
4.2. As to public lending right Austria has implemented the EC Rental and Lending Rights Directive according to Article 5 in 1993 in the form of a claim to an equitable remuneration instead of an exclusive right (‘Bibliothekstantieme’).
4.3. As far as educational use is concerned, the Austrian Copyright Act contains a series of provisions dealing with the use of copyright works for educational purposes. In the first place the exception in favour of collections of published works of different authors which are designed for the use in schools and designated as such is to be mentioned (§ 45 of the Austrian Copyright Act). Such collections may be reproduced, distributed, and also made accessible to the public through digital networks.
5. Have there been any attempts in your country to expand collective administration to on-line libraries?
As far as literary works are concerned, the competent authors’ society (Literar-Mechana) is considering a possible model of licensing libraries to digitally reproduce (scan) works which are out of print and make such reproductions available to the public over the internet (in order to be red on the screen only or even to be downloaded). However, for the time being it is not yet sure whether such model can eventually be installed.
6. How does your legislation deal with the issue of consent of authors to the on-line digitization of works?
The digitization of copyright works is deemed to be reproduction in the sense of Article 2 of the Information Society Directive respectively the corresponding provision of § 15 of the Austrian Copyright Act
. Thus, the author’s prior consent is mandatory. This holds true with respect to the making available of such copies to the public as well (§ 18a of the Austrian Copyright Act).
III. International exhaustion

7. Do you have a rule on international exhaustion of copyright works?

7.1. § 16(3)of the Austrian Copyright Act lays down the exhaustion principle as provided for in Article 4 of the Information Society Directive. Therefore, the distribution right is exhausted in respect of the original or of copies of the work where the first sale or other transfer of ownership has taken place in the European Community with the consent of the right holder. Thus, there is no international exhaustion under Austrian law after the Information Society Directive’s implementation. The sale or other transfer of ownership must have been carried out in the territory of the European Community or the European Economic Area in order to cause exhaustion. Prior to the implementation of the Information Society Directive the principle of international exhaustion was recognized in Austrian law
.
7.2. Of course, once the sale of a work’s copy with the author’s consent has taken place in the Community the distribution right is exhausted in the entire European Community the EEA included, according to the jurisprudence of the European Court of Justice. However, the principle of Europe-wide exhaustion was not explicitly implemented in Austrian copyright.
7.3. In my view the author may nevertheless grant licenses which are restricted in scope to the territory of one or the other Member State of the European Community or of the EEA. If such licensee sells or otherwise transfers the property in copies of the work, the distribution right, however, is exhausted in the entire European Community. But if such licensee sells copies outside the licensed territory the distribution right would not be exhausted, since such transfer of ownership would not be covered by the author’s consent
.
8. Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?
8.1. The Austrian Copyright Act does not differentiate between analogue and digital works nor does it make a difference between goods and services. On the other hand the exhaustion principle is restricted to the exclusive right of distribution and does not extend to any other exclusive right in particular to acts of communication to the public. Since works which are made available to the public with the author’s consent are not distributed in the strict sense some authors believe that the exhaustion principle does not apply in cases of works made available to the public (downloaded). Furthermore, one could put forth in favour of this view that in the case of making available to the public no copy is delivered to the use who rather copies the work made available to him himself.
8.2. In my view, however, the exhaustion principle applies also in cases of digital delivery. For the interests, which are to be taken into consideration, are comparable, and it would not make any sense the assume that the distribution right should be exhausted if eg a computer program is sold and delivered on a CD or DVD, whereas it would not be exhausted if the same computer program is downloaded to the purchaser. Furthermore, the preliminary question arises, whether the (pushed) digital delivery of copies of a work, indeed, is deemed to be a making available to the public rather than online-distribution of the work
. However, this view is disputed in Austrian doctrine
; so far no jurisprudence is to be reported.
9. How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?
The focus is on the author’s economic rights.
IV. Formalities

10. Did your country ever have a mandatory deposit requirement linked to the existence or enforcement  of copyright (e.g. as a prerequisite to bringing an infringement action)? 

No, in Austria a deposit of (published) works never was a prerequisite to copyright protection nor to its enforcement. However, a deposit with the Austrian National Library was and is mandatory in certain cases under the Austrian media legislation (earlier: Press Law/Pressegesetz; now: Media Law/Mediengesetz). Such deposit, however, is no prerequisite to copyright protection.
 
11. Did your country ever have a mandatory requirement to register claims of copyright either with a government entity or with a guild, author’s society or such?
No, under the Austrian Copyright Acts of 1846, 1995 and 1936 (the latter law has been amended several times, but is still in force in substance) copyright protection was and is fully independent of whatever formality requirement, as deposit, registration, reservation of rights (copyright notice) and the like. As regards rare exception see below
. The same holds true for neighboring rights which were introduced in the Austrian law as early as 1936 in favor of performing artists and producers of phonograms - later also in favor of broadcasting organizations, photographs, and moving pictures (Laufbilder).
12. Did your country ever require some kind of public notice of claims to copyright, e.g., in or on copies of the works? 

No, in Austrian copyright, as was already mentioned, no reservation of rights of whatever kind e.g. in the form of a mandatory copyright notice was ever required
.
 
13. Did registration and/or deposit confer procedural, evidentiary or other advantages with respect to enforcement of  copyright claims? (Do they currently confer such advantages?) 

No, in principle, the meeting with formality requirements never conferred procedural or other advantages with regard to the enforcement of copyright and related rights. However, the designating of a work’s author on the original or of copies of the work on the occasion of the work’s publication triggers the presumption of authorship according to Article 15 of the Berne and the corresponding provision of the Austrian Copyright Act (§ 12). It may be noted in this context that under Austrian law even the denomination of the author’s name on the occasion of the work’s communication to the public causes the presumption of authorship, thus going beyond the Berne Convention. Furthermore, the presumption applied and applies also to related rights. With this latter aspect the European Enforcement Directive in 2004 followed the Austrian example (Article 5).
14. If, at least in the past, your country imposed some kinds of formalities, when were these instituted? E.g., in the first copyright laws? Before the first copyright laws, as carry-overs from regimes of printing privileges? 
See above.

15. If in the past your country imposed some kinds of formalities, when and why were these eliminated? E.g., as a result of the 1908 modification of the Berne Convention (prohibiting imposition of formalities on foreign Berne authors)? Earlier? 

As far as the exception concerning the translation right as laid down in the 1846 Act (reservation of rights) is concerned, this formality was abolished already in the 1895 Act. However, the rather restricted translation right remained the most important obstacle for Austria joint the Berne Convention until the Amendment of 1920 when Austria acceded the Bern as a consequence of the Peace Treaty of Versailles of 1919.
16. Are there currently efforts, official or unofficial, to institute some kind of notice-giving obligation, e.g., Creative Commons icons. 

No, there are no efforts aiming at the institution of notice-giving obligations of any kind.
17. What is the Austrian Copyright Register?
In order to avoid any misunderstanding it should be noted that the Austrian Copyright Act provides for a copyright register (Urheberregister). This register, however, is not at all a formality requirement but serves for the sole purpose to grant to authors of anonymous and/or pseudonymous works the regular term of protection calculated from the author’s death instead of a calculation from the time of creation or making the work available to the public applicable to such works. Thus if a work is registered the regular term of protection applies.

18. Exceptions from the no-formality principle
There are two minor exceptions from the no-formality principle as enshrined in the Berne Convention since its revision in Berlin in 1908.
The first concerns to the exception provided for in Article 10bis(1) of the Berne Convention concerning articles published in newspapers or periodicals on current economic, political or religious topics (Sec 44 of the Austrian Copyright Act). This exception does not apply, if the rights are explicitly reserved by the author. This may be conceived as a formality requirement in order to exclude the application of this exemption from copyright protection. This formality requirement is provided for in the Berne Convention itself and thus in line with this international treaty.
The second exception concerns another limitation concerning the setting of words in music without the consent of the author of the lyrics (Vertonungsfreiheit des Lieds) provided for in § 47 of the Austrian Copyright Act. Also in this case the exception does not apply, if the text was published together with music on the condition that an express reservation was made by the author of the lyrics. This exception is a peculiarity of Austrian law and does not play an important role in practice. Its scope, furthermore, is rather limited, since it does not apply to the reproduction on sound recordings nor does it extend to the making available right.

�	‘… not for direct or indirect economic or commercial advantage’


�	To a maximum of two persons simultaneously pursuant to § 56b of the Austrian CA.


�	This was confirmed by the Austrian Supreme Court already in 1999. See Supreme Court of 26 January case no 4 Ob 345/98h – „Radio Melody III“ MR 1999, 94 (Walter) = ÖBl 2000, 86 = RdW 1999, 409 = ÖJZ-LSK 1999/123/124 = GRUR Int 1999, 968 = MMR 1999, 352 (Haller).


�	For details see MM Walter, Österreichisches Urheberrecht - Handbuch I no 589 et seq. See also Plöckinger, Gemeinschaftsweite vs internationale Erschöpfung des Verbreitungsrechts, MR 2000, 24; Plöckinger, Der Erschöpfungstatbestand des § 16 Abs 3 des österreichischen Urheberrechtsgesetzes und seine Vereinbarkeit mit den europarechtlichen Vorgaben, GRUR Int 2002, 479; Plöckinger, Der Erschöpfungsgrundsatz im Marken- und Urheberrecht (2002); Plöckinger, Zur Frage der Erschöpfung im Urheberrecht, MR 1999, 153.


�	cf MM Walter, Österreichisches Urheberrecht - Handbuch I no 586 et seq.


�	See Blocher in Walter, Europäisches Urheberrecht Art 4 Rz 28 et seq Software-RL; Rüffler, ÖBl 2008, 52; Wiedenbauer, Urheberrechtsschutz von Multimediaprodukten 178 et seq; Walter in Festschrift Dittrich (2000) 363 (378 et seq); Walter, UrhG ’06 – VerwGesG 2006, 23 et seq; MM Walter, Österreichisches Urheberrecht - Handbuch I no 594.


�	See Anderl in Kucsko, urheber.recht 234 et seq; Dillenz/Gutman, UrhG & VerwGesG § 16 Rz 16; Laga, Rechtsprobleme im Internet 218 et seq; Wiebe/Appl, MR 2007, 190 et seq; Wiebe in Kucsko, urheber.recht 578 et seq; Wiebe, The principle of exhaustion in European Copyright Law and the Distinction Between Digital Goods and Digital Services, GRURInt 2009, 114.


�	From an historic point of view it may be reminded that the translation right in the Act of 1846 indeed was dependent on a reservation by the author of the original.


�	For an exception in the Act of 1846 see the preceding footnote.





