ALAI 2009 London – QUESTIONNAIRE

URUGUAY

History

1.
When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists)

 

In Uruguay, copyright is protected by the Law and the Constitution. 

The constitutional protection, that consecrated copyright as a basic right, has been introduced by Article 33 of the Constitution of 1934: “… Intellectual work, copyright, inventor’s right or artist’s right, will be recognized and protected by the law". 


However, its legal protection was provided some time before, through the adoption of international Inter-American agreements. The first substantive regulation of copyright comes with the ratification by Uruguay of the Treaty of Montevideo (1889), by Act No. 2207 of October 1st 1892, and then by the Buenos Aires Convention (1910), by Act No. 6103 of July 1918. 

Concerning legislation, the first national copyright law (Nº 3956) was enacted on March 15, 1912. Through this law the Uruguayan legislator met the provisions of article 491 of the Civil Code of 1869, which asked for the development of special legislation in this regard. Moreover, it was in line with the comparative law of different States that since the eighteenth century had treated the subject in a specific law. 

Our first copyright law comprised thirty-four articles and was of basic importance in its time: it regulated the rights of creators, its duration, the registration of works and their scope. It also included provisions on illegal reproduction (stating licit and illicit acts) as in the legislation in force.

The source of this first copyright law was clearly the continental European copyright, particularly in French and Spanish legislations.

 

Over time it was considered that the 1912 Act had two defects: "not protecting the foreign author at all and giving an ill defence of the national author facing technical progress", as stated at the time to justify its revision. Such consideration was expressed in the Message to the General Assembly in 1937 when, after several attempts during a ten years time, a new revision was promoted.

2.
Was your legislation at all influenced by the Statute of Anne?

 

In general, the Uruguayan law is not influenced by common law but by Latin-European legislative tradition.

Thus, if the Statute of Queen Anne had any influence on our law it would be up to the same extent than it could have had it on the French and Spanish laws.

 

 3.
Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?

 

No. 


As mentioned, before the law of 1912 there was only the provision of the Civil Code of 1869, which stated the need to regulate in particular the right of the author, but without establishing any kind of system. Ownership of rights was recognized and the author was entitled to enjoy rights, but without a structured system of registration.

On-line exploitation

4.
How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

 

There are no special legal provisions in Uruguay regarding Copyright and the activity carried out by digital libraries. The copyright law doesn’t distinguish between traditional and digital libraries and there are no especial provisions concerning exploitation on line in relation with education.

 

Uruguay applies the rules contained in legislation currently in force, i.e. Law No. 9739 of December 17, 1937, as specially amended by the Law No. 17616 of January 10, 2003 with the primary goal of adjusting our legislation with international obligations, mainly with the AADPIC – as Member of WTO – and the WIPO Internet Treaties of 1996 even if the country acceded later to them.  

 

 

5.
Have there been any attempts in your country to expand collective administration to on-line libraries?

 

No, none.

6.
How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

 

Uruguayan legislation currently in force does not have specific provisions for author's consent to digitalize works separated from the general rules of copyright. 

It is considered that the rights granted by Law No. 9739 in its current form, implies that since we are dealing with a commercial exploitation, you must have the consent of the right holder for the digitization of the works.

 

 

International exhaustion

7.
Do you have a rule on international exhaustion of copyright works?

No, our country has established a system of territorial or national exhaustion, which refers exclusively to the right of distribution. The only rule regarding exhaustion of copyright arises from the provisions of art. 2 paragraph 3 of Law 9739 as amended by art. 2 Law 17.616, within the scope of the right of distribution.

Whilst there is no specific reference to the term exhaustion, the faculties granted to the author for authorizing importation and exportation of his works within his  right of distribution allow us to consider them within the so-called national or territorial exhaustion.

8.
Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services 

that are provided, how can such a differential treatment be justified?

It should be clarified that the term distribution in our legislation - following the European tendency - only refers to the original or copies of the work (material forms). 


On this basis, we could say that this is an exhaustion regime for analogues works, so as mentioned in relation to the right of distribution and material forms. 


The treatment of digital works in the network remains basically covered by the exclusive rights of reproduction and public communication within the meaning given in the WCT and in  the law 17.616 .-

9.
How is the impact of exhaustion rules perceived in your country? Is the focus on the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?

 

The audiovisual sector, due to the well-known system of exploitation windows, is the one that can better focus on all matters related to national exhaustion. Regarding the phonographic industry, the rules of national exhaustion did not cause difficulties in practice. For the time being, no legal cases have arised in this matter.

Formalities

10.
Does your copyright system currently impose formalities of any kind? Has it done so in the past?  If so, have the formal requirements evolved (increased, diminished) over time?  What are the rationales for having in the past, and/or currently imposing formalities? Do you have any registration, deposit systems or voluntary deposit system? How do they function in the digital era?  Do you have any suggestion or proposal for introducing or altering formalities or schemes of registration in your copyright system?

The legal text of 1937 required the registration of the work as a condition for protection by copyright. The first law of 1912 provided similar formality. 

Later, when Uruguay joined the system of the Berne Convention - Paris Act, 1971 - by Law No. 14910 of July 19, 1979, the text required no formalities for the works of foreign authors who would like to assert their rights. Although at that time the legal text of 1937 was not modified in this regard, the doctrine almost unanimously believed that according to the constitutional principle of equality no formality should be required to national authors either. Some judicial resolutions rejected this position on a minority basis.

Currently no legal formality is required for the existence of copyright protection. The reform of Law No. 17,616 expressly establishes the principle of informality. The inscription before the Registry of Literary and Artistic Property, which operates under the Ministry of Education and Culture, produces declaratory effect, but is not constitutive of rights, registration is optional and gives a presumption in this regard. 

We understand that this system is consistent with the current requirements of this subject.
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