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History 

by Prof. Dionissia Kallinikou


1. In Greece articles 432, 433 and 471 of the old Penal law (1834) are regarded as the first legislative provisions on copyright, but only providing criminal sanctions. Article 432 punished illegal “reprinting” of printed works where this took place without the permission of the author and without “elaboration or redrafting”. Article 433 permitted the extension of this protection to foreigners on condition of reciprocity, while article 471 expressly included under the offense of the “theft” the works of “the human intellect”.  Act ΓΥΠΓ/1909 was adopted to protect   dramatic works and Act 2387/1920 was introduced to provide protection of creators in general. These acts together with various amendments served as the basic law on copyright until the year 1993, when Act 2121/1993 was voted. 


The 1993 Copyright Act is a landmark in the legal history of copyright in  Greece covering the whole field of copyright and related rights. Further acts brought amendments including implementation of copyright directives.  Greece was one of the first countries to implement the European Directive 2001/29 on the harmonization of certain aspects of copyright and related rights in the information society (article 81 of Greek Law 3057/2002 Official Journal A’ 239/10.10.2002). Law 3057/2002 implemented the Directives 2001/84 on the resale right and the Directive 2004/48 on the enforcement of intellectual property rights.

Copyright in Greece must be understood in civil law’s droit d’ auteur system oriented towards a right based on personal intellectual creation. In article 1 of the 1993 Act it is expressly stipulated that the authors have with the creation of the work, the right of copyright in that work, which includes, as exclusive and absolute rights, the right to exploit the work (economic right) and the right to protect the personal connection with the work (moral right). Both economic and moral rights include the rights/powers listed indicatively in articles 3 and 4 of the 1993 Act. As an absolute right, copyright has force erga omnes and gives the author the right to take action against third parties and rebut any infringement, while the term “exclusive right” indicates that the author has direct and exclusive power over his work and that only he can permit or prohibit its exploitation, negotiating the terms of such exploitation.  The initial holder of copyright is the author, that is the natural person creating a work. The right is primarily acquired by the creation of the work without resort to any formalities. Corporations or other legal entities are generally not vested with the initial ownership of copyright. In Greek law the economic right may be transferred by assignment inter vivos or cause mortis or by license agreements, on the contrary the moral right is not transferred inter vivos . However as it concerns moral right it is stipulated that the consent of the author constitutes a form of exercise of this right. After the author’s death, the moral right passes to his heirs, who exercise the right in compliance with the author’s wishes, provided that such wishes have been explicitly expressed.  

2. Greek legislation is not influenced by the Statute of Anne, in the sense that copyright legislation is not conceived as the copyright in common law countries.

3. In Greece a system of guilds did not exist before the introduction of a “modern” copyright.

On-line exploitation 

by Dr. Sylvia Stavridou

4. Greek Copyright Law contains no provision specifically referring to digital libraries. Furthermore no distinction is made between traditional and digital libraries. Therefore the provisions of Greek Copyright Law concerning traditional libraries shall apply also to digital libraries, taken into account the specific character of digitization. 

Copyright Law 2121 of 1993 as amended, in Section IV entitled “Limitations on the Economic Right”, provides specific limitations of the pecuniary rights for educational purposes.

According to Article 20 entitled “School Textbooks and Anthologies” the reproduction of lawfully published literary works of one or more writers in educational textbooks approved for use in primary and secondary education by the Ministry of National Education and Religions or another competent ministry, according to the official detailed syllabus, shall be permissible without the consent of the authors and without payment. The reproduction shall encompass only a small part of the total output of each of the writers. The provision is applicable only as it concerns the reproduction by means of printing. After the death of the author it shall be permissible to reproduce his works in a lawfully published anthology of literary works of more than one writer, without the consent of the right holders and without payment. The reproduction shall encompass only a small part of the total output of each of the writers. The reproduction, as specified above, shall not conflict with the normal exploitation of the work from which the texts are taken and must be accompanied by an indication of the source and of the names of the author and the publisher, provided that the said names appear in the source. 

Furthermore according to Article 21 entitled “Reproduction for Teaching Purposes”, it is permissible, without the consent of the author and without payment, to reproduce articles lawfully published in a newspaper or periodical, short extracts of a work or parts of a short work or a lawfully published work of fine art work exclusively for teaching or examination purposes at an educational establishment, in such measure as is compatible with the aforementioned purpose, provided that the reproduction is effected in accordance with fair practice and does not conflict with the normal exploitation. The reproduction must be accompanied by an indication of the source and of the names of the author and the publisher, provided that the said names appear on the source.

During the implementation of Directive 2001/29 in Greek Law no specific regulation has been included referring to the exception of Article 5 paragraph 2 (c) of the Directive concerning the exceptions and limitations for public libraries. It has been considered that there was no need for implementation of the above mentioned regulation since the exception for museums, libraries e.t.c. is covered by the general provision of Article 18 of Copyright Law on private copying. The provision of Article 18 par. 1 states: Without prejudice to the provisions laid down in the following paragraphs, it shall be permissible for a person to make a reproduction of a lawfully published work for his own private use, without the consent of the author and without payment. The term private use shall not include use by an enterprise, a service or an organization.

All limitations set for educational or other purposes have to respect the three step test. Article 28C entitled “Clause of General Application concerning the Limitations” requires that the limitations provided in Copyright Law, “... shall only be applied in certain special cases which do not conflict with a normal exploitation of the work or other protected subject-matter and do not unreasonably prejudice the legitimate interests of the rightholder.”
5. Up to date no systematic attempt to expand collective administration to on-line libraries has been made. Apart from that initiatives are been undertaken by the collecting society enforced to represent writers (OSDEL)
 in order to come to a mutual agreement with academic libraries in order to develop digital archives of text works. From their side many academic libraries have already undertaken the digitization of works whose protection has expired in order to create thematic databases available to academics and researchers.

6. Referring to the issue of digitization one should distinguish between works initially made in digital form and traditional works which are transformed in digital form. In any case digital reproduction of works is a reproduction act according Article 3 paragraph 1 therefore the consent of authors or other rightholders is required. Article 3 paragraph states: “the economic rights shall confer upon the authors notably the right to authorize or prohibit: a) the fixation and direct or indirect, temporary or permanent reproduction of their works by any means and in any form, in whole or in part. Furthermore the procedure of digitization of works leads to an act of  arrangement, adaptation of other alteration of works, which also as an exclusive right granted to the authors or other rightholders requires a previous license. 

The same should be noted in case of on-line distribution which according Article 3 paragraph 1 (h) consists an act of “communication to the public of (the) works, by wire or wireless means or by any other means, including the making available to the public of (the) works in such a way that members of the public may access these works from a place and at a time individually chosen by them. These rights are not exhausted by any act of communication to the public as set out in this provision.

Therefore the on-line digitization of works in any case requires as a prerequisite the consent of authors or other rightholders or otherwise the procedure leads to a copyright infringement. It is self-evident that works whose protection has expired remain free for digitization.

Furthermore for works still protected with copyright there is a possibility of digital reproduction or transformation in digital form in cases of reproductions made by libraries and archives according Article 22 of Greek Copyright Law. Article 22 states:  “It shall be permissible, without the consent of the author and without payment, for a non profit-making library or archive to reproduce one additional copy from a copy of the work already in their permanent collection, for the purpose of retaining that additional copy or of transferring it to another non profit-making library or archive. The reproduction shall be permissible only if an additional copy cannot be obtained in the market promptly, and on reasonable terms”.

International exhaustion

by Dr. Pierrina S. Koriatopoulou

7. The law 2121/1993 does not content a rule on international exhaustion. That means that creators have the right to control and prohibit the import of copies of there works produced abroad without their consent or the import of copies from a country outside the European Community when the right over such imports had been retained by the creators through contract, or they have the right to control the distribution of the copies of a work outside a particular geographical area on taking account of the unity of the economic area of the European Union.

8. The regime of exhaustion of rights applies only in case of distribution/transfer (first sale) of the ownership of copies of a work by the author or with his consent within the European Community, with the exception of the right to control further public rental or lending arrangement. It does not apply in case of (analogue or digital) communication of the work to the public (such as public performance, broadcasting, on-line exploitation).

The circulation of analogue works in public is inseparable from the circulation of the material form in which these works are embodied. The author's rights are exhausted with the purchase of the exemplar of the work. That means that the rights-holder has no further any right over the new owner’s private use of the work. His or her rights under copyright law concerning the particular exemplar are “exhausted” by virtue of the first sale and the author’s recompense.
On the other hand the creators of work exploited in a digital form have a legitimate interest to be compensated for any use of their work – which in this case is an intangible good; this right is part of the essential function of copyright  
9. –

Formalities 

by Dr. Anna Despotidou
10. Greek copyright system is based on the principle of “protection without formalities”. This means that any work is protected since it is created, in whole or in part, by a natural person (“the author”), whereas no formalities (i.e. typical actions or procedures, such as publication, registration, etc.) are needed neither for the acquisition nor for the exercise of the economic and moral rights of the author. The principle of protection without formalities is valid for all kinds of works (i.e. works of literature, art or science) and covers equally unpublished as well as unfinished works.

The above-mentioned principle is explicitly formulated in the national legislation as well as in the International Treaty of Bern. More precisely, according to Art. 1 par. 1 of the Greek Copyright Law (L. 2121/1993) “The authors, with the creation of a work, acquire copyright on it…”, while Art. 6 par. 2 stipulates that “the rights of the authors (i.e. economic and moral) are initially acquired without any formalities”. It should be noted that these national regulations have been enacted in accordance with Art. 5 par. 2 of the Treaty of Bern, which clearly states that “the enjoyment and exercise of the rights of the author are not subject to any formality”. Furthermore, the regulations that provide for the absence of any formalities in relation to the acquisition and exercise of Copyright consist jus cogens and cannot be altered by the terms of any private agreement.

The notion that the acquisition of copyright is the consequence of creative expression is persistent in Greek Copyright Law since the early 20th Century. In this spirit, L. 2387/1920, that has been totally repealed and replaced by L. 2121/1993, did not connect the acquisition and/or exercise of Copyright with any formalities. The rational for not imposing neither in the past nor currently any formalities in relation to copyright is based on the notion that copyright is closely interrelated with creativity, i.e. with the personal intellectual creation of the author. This means that copyright on a specific work is primarily and automatically acquired by its author with and since the creation of the work. 

It is obvious that the notion just mentioned brings us back to the theory of French “droit d’ auteur” that bases the protection of the author on natural law. On the other hand, modern Greek copyright theory holds the position that the acquisition without formalities, by contrast with what is valid in Industrial Property Law (trademarks, patents, etc.), favors the interests of the authors; because the latter are not obliged to keep up with any formalities, for example to follow certain procedures (i.e. to have their lawyers fill up the relevant applications) and pay fees (not always low) in order to acquire and exercise the rights on the works they create. However, in practice lawyers often advice their clients, who claim to be “authors”, to deposit a copy of their -just made- work with a Notary or mail a copy to themselves by registered mail as soon as the creation of the work is concluded. It is more than obvious that these practices have nothing to do with the acquisition of copyright on the “deposited” or “mailed” work and are used solely for evidence purposes, i.e. so that the copy acquires a certified date, which can be presumed to be the date of the creation of the specific work by the person who took the initiative to deposit or mail it.

In this context special reference should be made to L. 3149/2003 for the “National Library of Greece and other Public Libraries” that has annulled any previous relevant legislation. In particular, Art. 12 par. 7 of the above mentioned law provides that the publishers or the authors/writers, in case a publisher does not exist, are obliged to deposit two (2) copies of any kind of printed work they publish in the National Library and two in the Library of the Parliament. The so-called “deposit obligation” refers also to audiovisual and electronic publications in material form or in a form accessible via the Internet (“immaterial form”). In the last cases, however, only one (1) copy is demanded. 

In case of successive publications or reprints of the same printed work the “deposit obligation” refers to each publication or reprint, provided they are revised or enriched. Furthermore, if there is a soft and a hardcover publication of the same works a copy of each one of them must be deposited in both Libraries. 

It should be noted that Art. 12 par. 10 of L. 3149/2003 provides also for the deposit of works that have not been published. More specifically, according to the above provision any unpublished “material” can be deposited in the National Library in order to be accessed in its collection. This particular deposit is carried through the writer, the translator, the composer, the scriptwriter and in general by the person in charge of the production of the “material” and can be proved by an official document issued by the National Library. A copy of the material that has been deposited may be given only to the depositor or his assignees or his heirs on their own cost. 

In the same context we should also refer to the establishment of National Audiovisual Archive according to L. 3444/2006. This archive functions as the national depository of audiovisual and primarily digital material that has informative, journalistic, historical, political and in general social and cultural content in relation to Greece and Hellenism. More specifically, the National Audiovisual Archive is engaged in collecting, filing, managing, preserving, processing, providing access to and exploiting the above mentioned material pursuant to the provisions of Copyright Law. As a result, the NAA contributes essentially to the preservation of Greek historical and cultural heritage.

It goes without saying that all the depository systems mentioned above have a clear administrative character and are connected neither to the acquisition nor to the exercise of copyright. In other words, their scope is to enrich the collections of the relevant institutions (i.e. national libraries, archives, etc.) and to preserve our cultural heritage to the educational interests of the public. In case a work is not deposited, as it should be, it is still protected under Copyright Law (L. 2121/1993) assuming it is the author’s personal creation (originality prerequisite). The consequences of non-observance of the legal provisions that refer to Libraries and Archives are minor and do not consist a violation of the principles or specific provisions of copyright law.

As a principle, we believe that the initiation of any formalities in Greek copyright system would not promote the interests of the authors. The acquisition of Copyright is not and should not be connected with the filing of any forms or the observance of any formalities. The “acquisition without formalities” (and costs) is an essential part of a long-term legal tradition not only in Greece but also in all continental law countries. However, we insist that the establishment of voluntary depository systems on a European -and if possible on an international- level a) would help gather and provide access to all useful information regarding the protected works worldwide and b) would facilitate the battle against piracy, since it could furnish the authors with the proof that the works they deposited herewith belong to them.  

**************************************************

� 	The site of the collecting society OSDEL can be accessed through the address http://www.osdel.gr
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