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ALAI 2009 London – questionnaire 

Responses to the questionnaire by ALAI’s Argentine group prepared by Professor Delia Lipszyc and Pablo Wegbrait

History

1. When did your country pass its first ‘modern’ copyright act? On which model was it based and what were its essential features? (a ‘modern’ copyright act being defined as a legislative act conferring protection by way of exclusive rights on any person falling within a pre-defined category of beneficiaries such as authors and artists).
Argentina passed its first modern authors’ rights act in 1910. This law was largely based on the continental European conception of droit d’auteur, but it was adopted for circumstantial reasons: in 1910, Argentina celebrated the centennial of the “May Revolution” (which marked the formation of the first autonomous Argentine government). Among other renowned international personalities who came to Argentina for the celebrations, was French politician and writer Georges Clemenceau, whose comedy “The Veil of Happiness” was being staged at that time in a theatre in the city of Buenos Aires. Not only did Clemenceau learn that his play was being staged, but he also noted that there was no statute protecting authors’ rights (even though the protection of authors and inventors had been contemplated in Section 17 of Argentina’s 1853 National Constitution). Therefore, on the basis of a draft presented on August 24, 1910, the first authors’ rights act -Law # 7,092- was hastily adopted by Congress on September 23, 1910.

Section 3 of Law 7,092 provided that the right of ownership of a scientific, literary or artistic work shall include, for its author, the entitlement to dispose of, publish, perform and publicly exhibit, alienate, translate, adapt or authorize the translation of, and reproduce the work in any form.
This broad formulation of authors’ rights was maintained in Section 2 of the current Authors’ and Neighbouring Rights Act, Law # 11,723, adopted in September 1933. 

Even though Law 7,092 contemplated civil actions, including injunctions and the right to claim damages, it was largely ineffective due to lack of criminal sanctions.

2. Was your legislation at all influenced by the Statute of Anne?

No. As previously explained, the Argentine authors’ rights system substantially follows the droit d’auteur. 

3. Did you have a system of guilds dealing with copyright matters before the introduction of a ‘modern’ copyright act and if so, are there still provisions in your copyright law that can be traced back to that period?

No. The few timid attempts to establish a system of guilds before the adoption of Law 7,092 failed, or their accomplishments were short-lived.

Only in 1910, after Law 7,092 was passed, did Argentine playwright Enrique García Velloso gather a group of authors who organized the “Society of Authors”, whose first general meeting was held on January 31, 1911 in the Odeón Theater in the city of Buenos Aires.

Law 7,092 did not refer to guilds and neither does Law 11,723.
Argentine collective management societies are regulated in separate laws and decrees. 

On-line exploitation

4. How does your legislation deal with digital libraries? Do you distinguish between traditional and digital libraries and are there special provisions in relation to education?

No.

5. Have there been any attempts in your country to expand collective administration to on-line libraries?

Up to this date, the only attempt of which we are aware is the scheme adopted by CADRA, which grants royalty-paying licenses for digital libraries, which deliver the works electronically with encryption technology, through Intranets, for limited purposes. (
)

6. How does your legislation deal with the issue of consent of authors to the on-line digitization of works?

It has not been regulated, but Section 2 of Law 11,723 applies. Taking into account that “the storage of a protected work in digital form in an electronic medium constitutes a reproduction within the meaning of Article 9 of the Berne Convention” (Agreed Statement 1.4 of the World Copyright Treaty, to which Argentina is a party), and considering that Section 2 of Law 11,723 is broadly formulated, entitling authors to the exclusive right of reproduction of their works “in any form”, the on-line digitization of works also requires consent from authors.

International exhaustion

7. Do you have a rule on international exhaustion of copyright works?

No. According to the Argentine authors’ and neighbouring rights system there is no exhaustion regime because -due to the already mentioned broad formulation of rights contained in the final part of Section 2 of Law 11,723(
)- the exclusive right of reproduction not only covers the production of copies of the works, but also the determination (for example, in the reproduction agreement between the author and the editor or producer) of their “destination” (following the French terminology “droit de destination”), both concerning the manner of their circulation (through sale, rent, public lending, and any other manner of transmission in which property or use is conveyed) and their private or public use. 
8. Does your exhaustion regime for analogue works differ from that for digital works? If a distinction is made between (analogue) goods and (digital) services that are provided, how can such a differential treatment be justified?

As there is no right of distribution expressly contemplated in Argentine law, no exhaustion regime is established. 
9. How is the impact of exhaustion rules perceived in your country? Is the focus of the impact on economic rights or is the focus on purely practical (or utilitarian) litigation strategies to deal/cope with exhaustion rules?

As we have expressed, in Argentina the right of distribution is not expressly established and, therefore, no exhaustion rules have been adopted.

Formalities

10. Does your copyright system currently impose formalities of any kind? Has it done so in the past?  If so, have the formal requirements evolved (increased, diminished) over time? What are the rationales for having in the past, and/or currently imposing formalities? Do you have any registration, deposit systems or voluntary deposit system? How do they function in the digital era?  Do you have any suggestion or proposal for introducing or altering formalities or schemes of registration in your copyright system?

Law 7,092 had adopted a deposit and registration system based on the 1879 Spanish Authors’ Rights Act, which established that, for authors to exercise their rights, the work had to be registered within one year since publication of the work. Failure to register within the aforementioned one-year deadline implied permanent loss of rights.

Based on the Spanish law, Argentine Law 7,092 of 1910 established that editors of published works had to deposit with the National Library two copies of the work, up to fifteen days after publication in the city of Buenos Aires and thirty days since publication in other parts of the country. Failure to deposit within the allotted time frame suspended authors’ rights and, in case the obligation was not fulfilled during the ensuing two years, the work became part of the public domain.

In Law 11,723 of 1933, Section 57 established that editors must deposit four copies of all published works within three months of publication. This obligation also extends to works printed abroad with an editor in Argentina and, in this case, the three-month period shall be counted as of the first sale in Argentina.

In addition, Section 17 of Decree 41,233/34 (which further regulates Section 57) establishes that editors shall deposit the copies of the work in the following manner: one with the National Library, one with the Library of Congress and a third one with the Argentine Authors’ Rights Office (registration with the Office is denied if the registrant has not previously made the deposit with the National Library and the Library of Congress). A fourth copy must be deposited with the Argentine National Archives.

As results from the above, the Argentine legislation on authors’ rights provides for a registration and legal deposit system. The law obliges editors of printed works and, in general, producers of works to file four complete copies. One of the copies is needed to comply with the registration obligation –and it remains with the Argentine Authors’ Rights Office– and the other three are needed to comply with the legal deposit, and they are delivered by the Authors’ Rights Office to the National Library, to the Library of Congress and to the National Archives.

Section 63 expresses that failure to register shall suspend authors’ exclusive rights until the time of registration, the rights being reinstated at the time of registration, for the applicable term and under the corresponding conditions, without prejudice to the validity of reproductions, editions, performances and any other publication made during the time the work was not registered.

The Argentine Authors’ Rights Office only accepts registration of works in tangible form. No on-line registration system has been adopted so far. However, the contents and design of websites may be registered if presented in a tangible medium (such as print-outs of the website or magnetic media containing it).
Section 13 of Law 11,723 states that the obligation to register does not apply to foreign works (with no editor in Argentina). They may be registered, but it is not mandatory.
Argentine scholars are aware that the aforementioned system is contrary to Section 5.2 of the Berne Convention, which has become worse since the amendment of the Argentine Constitution in 1994, which establishes that international conventions and treaties prevail over laws (Section 75, subsection 22).

In the case of unpublished works registration is voluntary (
).
Except for minor changes, the current Argentine authors’ and neighbouring rights registration and deposit system has remained unaltered since its adoption; however, all projects for general amendments of the above-mentioned Law 11,723, have eliminated the consequences of the lack of registration provided for in Section 63.
(�) Because in Argentine law there are no exceptions to the reproduction right for personal or private uses, in order to make copies, even for private use, it is necessary to have the authorization of rights holders through the respective licenses. CADRA-Centro de Administración de Derechos Reprográficos (Administration Center of Reprographic Rights), is the not-for-profit civil association, made up of authors and editors of books and other publications (it is a member of IFRRO) involved in collective management through voluntary licenses, because its activities are based on the powers granted by the rights holders themselves, who decide to entrust the association with the task of defending and protecting their interests.





(�) Section 2 - Law 11,723: “The right of ownership of a scientific, literary or artistic work shall include, for its author, the entitlement to dispose of, publish, perform and publicly exhibit, alienate, translate, adapt or authorize the translation of, and reproduce the work in any form”. 





 


(�) Section 62, 2nd part, of Law # 11,723: “As regards unpublished works, the author or his legal successors may deposit a copy of the manuscript, with the depositor’s certified signature”. The use of the word “may” indicates that registration is voluntary in the case of unpublished works.








